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ARGUED AND DETERMINED IN THE 
SUPREME COURT 


OF THE 


STATE OF LOUISIANA. 


RICT—J. E. 1830. Eastern District. 
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RAWLE, USE of RUSSELL vs. SKIP WITHS WIFE. RawLe 
v8. 
SxrpwitH& wr. 








Apprzat from the court of the third district, i 
the judge of the eighth presiding, el re 
swer, presents, 


Martuews, J. This is the third time that } am ge ol 


this cause has been brought before the su- “st pe row | 


preme court. The appeal immediately pre- othe cee 


ceding the present, was taken from a judg-/$h° js instance 


ment by default, which was allowed in the “, .oitinuance 


court below, in consequence of the judge be- Spec tee dees 


lieving, that no answer had been regularly {i y7prse: whens, 


put in to the merits of the cause. ‘The record 2°1,Srinced ~ 
shows, that the defendants separated in plead- refeest 
ing and filed various exceptions to the peti- 


the known rules ° 
: edings in th 
tion. Previous to the last return of the cause °°" ™ the 





of law to the pro- 
cause. 


to the district court, F. Skipwith had com- guJy@ egret ®; 
menced proteeding against his creditors, in the cquity 


bs ae ‘ doubtful, or pre- 
pursuance of our insolvent Jaws, and as ponderates ix fa. 
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Eastern District. against him the present suit was stayed, the 
aanere, _ ” cause is therefore to be examined only in re- 
Rawte __ lation to Mrs. Skipwith, 


Sxrrwira&wr. The reversal of the judgment by default, 

vour of the plain- was Obtained on the ground, that one of the 
tiff, will not be P “ 

att ae poo exceptions, pleaded by the wife, embraced the 

we, | aes a merits of the case, and was virtually an an- 

have defeated swer making a coniesiatio litis, which fully 

authorised and required the introduction of 

“evidence, as in case of issue joined in relation 

to facts. The correctness of the decision in 

the supreme court, touching this point of the 

cause, we believe cannot be questioned, on 

any sound principles of reason or law: and 

objections to it, certainly come with a bad 


grace from the party who received its benefit, 





Without entering on a discussion of the | , 


principles laid down in our Code of Practice, 
relative to exceptions, whether declinatory, 
dilatory, or peremptory, and the whole doc- 


trine of pleading, as therein taught, (in which ~ " 


the counsel for the appellant imagines he sees 
great confusion and want of perspicuity, and — 


which may possibly exist,) if the third excep- 
tion made by Mrs. Skipwith be opposed to the 


allegations of the petition, by which she is 


sought to be made liable for the debt now 
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claimed from her, it will clearly appear that x, ial 3 ia bats 


a contest as to facts necessarily arose. The ” 
notarial ‘act executed by her conjointly idly 


her husband in favour of the plaintiff, which **" rawr. 
: is made a part of his petition, ‘states especial- 


ly that she binds herself én solido with her 
co-obligor, «and that.the debt, which ‘they 
oblige themselves to pay; had been Gotwverted 
to the benefitof the wife. ‘The ‘exception 


amounts to a denial of these facts,” byalleg- 


ing others, with which they are wholly incon- 
sistent; they cannot both -be true, I. ‘That 
the debt was contracted by her husband and 
for his benefit. 2; That’ih truth she bound 
herself as surety, which according to Jaw 
could not be validly done. The ,catise ‘was 
tried in the court below, without the introduc- 
tion of any evidence in support of the de- 
fence contained in the exception abovestated, 
and judgment was rendered subjecting prop- 
erty which had: been mortgaged to the de- 
fendants, and the mortgage by them trans- 
ferred to the plaintiff, to be sold ‘to satisfy his 
claim ; from which Mrs. Skipwith appealed. 
I find in the record four bills of exceptions 
taken to the opinions of the judge a quo a) 
nounced on matters which occurred in 
Vor. vit. (N. s.) 52 














third raat Pits answer nic 








Mra. Skipwith, as embrdciug # plea P 
merits, and holding the ince or i, 
ading offered to be filed’ i the tat in- | 


of the defétice C-P. ‘aeudene ‘The 
effects of amendments allowable, 1 Hoge 
lated by art, 421. 
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pases When leave to amend is asked, the fin 


—— 


it may a er is whether. the amend- 






if this effect ould cians produced, 
the ‘law, positively prohibits these amend.. 
ments, leaving no discretion to the courts. _ ! 
_ The, amendment to the andwer proposed 
in the present.cas¢, seems to have been re 
jected by the judge. gee, under a baie that 


it changed. the issue between the parties, and © 


might operate a continuance. of thecalse, 
(which was. then.on trial) on the ground of 
surprise. It is not readily perceived in what 
manner this amendment could change th 

sue already made by ous of pipet 
of the petition, and the ‘third exception filed 
by the defendant,;. The payment of the debt 
is claimed from her, as being bound in solido 
with her husband, and as having beem, con 
tracted for her benefit. She denies the. i 

of these facts, by alleging that although. the 
contract was made in the form of an obliga- 
tion in solido, and in the preamble contains 
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an acknowledgement that. the debt secured , 
by it had been beneficial to her, yetin truth. 
she only became surety to her husband for 
the payment of a debt entirely his own, ‘and - 
from which she derived. no benefit. . In con- 
sequence of his insolvent. situation (as above 
stated) proceedings in the suit on the last tri- 
al were carried on against her alone; and it 
is her property only that could be made liable 


_ to seizure under the judgment, either as an 


interest in the community of: goods, (if any 
exist) between her and her husband, or such 
as she holds separately, “Consequently, any 
additional allegation in the answer, that she 
is separated in property from: her. husband, © 
Could not materially change the issue. be- 
tween the parties; or in the language of the 
C. of P., alter the substance of her defence. 
It was therefore within the discretion of the 
court below, to have permitted or rejected 
the amendment proposed. . 

.. Whether this discretion was properly ex- 
ercised by that tribunal, is believed to be a le- 
gal subject of inquiry by this court, . As the 
additional plea offered was not (in my. opin- 
ion) very material to the issue already joined, 
and could not in any degree affect the interest 
of the defendant in the present action; and 
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Di, 8 was proposed when the cause was on 


Yaa 
vs. 
Sxrrwitukwr 


wy” wial, and might have produced unnecessary 
delay, I think that the district court did: not 
* err in refusing it 

-~ The investigation of the last bill of excep. 
tion, that which was taken to the _opinion of 
the judge, in refusing a continuance of the 
cause, on the affidavits of the defendant and 
her counsel, necessarily leads to.an examina- 
tion of the merits, =~ 


The judgment rendered by the ‘sive , 
court in relation to facts, is based entirely on — 


the notarial act @xecuted by the defendant 
and F. Skipwith her husband, in favor of the 
plaintiff and her acknowledgments and re- 
nunciations therein contained. She renoun- 
ced the benefit of the laws which would have 
released her from the obligation of a contract 
in solido, without proof that it turned to her 
advantage, and acknowledged that the debt, 
for which she then bound herself, had been 
converted to her own benefit. If the con- 


tract contained nothing, in any manner re- 


pugnant to these declarations, the act would 

be conclusive as to all facts necessary to cré- 

ate a legal obligation on the part of the wile. 

She bound herselfin solido with her hus- 

band, and the debt was created for her own 
ee, 
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benefit But in the answer or third exception. Eastern Distric 
of the pleadings, it is stated that. she was po ~ 
merely surety for a debt of her. husband, i ‘" 3 
from which she never derived any advantage meron 


That these allegations are true, notwithstand- 

ing the acknowledgement of the defendant, to 

the existence of faets directly contrary,:in the. 
first part of the. notarial act, a strong pre- 

sumption is raised, by'a statement made in the 

last clause of the, instrament, which. shows 
‘that the obligation. was entered into to, secure 
the payment of six notes which had been ex- 
ecuted by F. Skipwith alone to the plaintiff 
in 1818, amounting altogether to the sum 
now claimed from the defendant; A. ‘wife 
who has niade up her mind te become surety 
for her husband, will readily accede to all’ the 
forms of law required to give validity to her 


_ obligation, although there may not be a. sin- 


gle word of truth in any ofher acknowledg- 
ments. The law is settled and clear, that -at 
the time this contract was made, a wife could 
in no case bind herself'as security for her hus- 
band: : See v. 4, 230, where all the cases pre- 
viously décidediin relatién to the present sub. 
ject are collated. 

The evidence of the cause, as exhibited on 
the record, does perhaps preponderate in fa- 
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Nore? the plaintiff’s claim: but as doubts 
may fairly/be entertained of its legality under 
the existing ‘circumstances of the case, T'am 
of opinion that it’ might have been in aid‘of 
justice to haye continued’ the cause om the 
showing of thedefendant in the court below. 
It ‘cannot be considered as having arisen from 
very gross’ neglect, thatthe defendant was 
not prepared with ‘all’her testimony on the 
last drial ; when we take into view the manner — 
in which’ the’ suit ‘has been ‘banded about 
from-one court to the other,on the petition, 


and what'the counsel for the’ appellant consid- 


ered ‘as exceptions, which in his opinion 
ought'to have been disposed of, before an an- 
swer to the merits could regularly be’ requi? 
red)": ‘If im this he was in error, the effects ‘of 


‘it should not be too rigorously visited on his 


client. ‘I‘have been “always opposed toa 
course in judicial proceedings which may 
have a tendency to affect the legal rights of | 
suitors, by too strict an adherence to ‘forms 
of practice. ae 

It:must be ever painful to a judge to vit 
ness a probability of injustiée to’ a client, by 
the mistakes of his counsel; and when are- 
medy can be applied by a little delay, witb- 
out doing great violence to general rules of 
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procedure in seats, it ought to be granted. Eastern Di 
In the present case it may be: presumed that ~~ 
the defence was conducted principally by Baws 
suggestions from the husband, and that it did 5**¥t=¢We. 
not seriously occupy the attention of his wife, 

until since his failure. This circumstanee, 

in addition to the inaptitude of women to 

manage affairs, relative to property, and{par- 

ticularly such as concern law suits, ought to 

excuse the appellant for neglect in commu- 

nicating to her counsel her means of de- 


fence, at a more early period. 


























Porter, J. I fully concur in the opinion 
which the presiding judge of the courthas | 
prepared in this case, except that part of it 4 
whichi'considers the decision of the inferior 4 
court erroneous, in’ not continuing the , 
cause. 

I do not think there was any legal ground 
presented for delaying the trial, and. I do 
not believe the justice of the case requires 
our interference. 

The cause was commenced on the 22d 
May of 1827, and the trial was had in June, 
1829. It appears to have been delayed 
during this time, by thé various proceedings 
VoL, vit. (x. 8.) 53 
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Eastern District. had on the matters set up in defence by the 
— — pleadings of the defendants. 


chins 


When filed, they were stated to be ex. 


Sxirwirsg Wr. ceptions to the plaintiff’s petition, and on 


examination, they were found to contain 
not ofily exceptions, but an answer on the 
merits. The district court sustained the 
exceptions, and the plaintiff was compelled 
to appeal. In this tribunal, the decision 
was reversed, and the cause remanded,- 
On its return to the district. court, no fur- 
ther answer was putin. The plaintiff, mis- 
led, I presume, by the defendant’s having © 
stated his defence to consist of exceptions, 
took a judgment by default, and the court 
made it final. From this judgment, the 
defendant, in turn, appealed, and it was re- 
versed—this court expressly declaring, that . 
the original answer contained not only ex- 
ceptions, but a defence on the merits. 
After the defendant was thus relieved 
from the effects of a final judgment, and 
relieved, too, on the express ground that 
she had pleaded to the merits; as soon as 
the cause was called for trial in the court 
below, she moved for a continuance, on the 


_ ground, that she had never conceived her 
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cause at‘issue; and her counsel made an ; 
affidavit that he had also been of that opin- 
ae 
In addition to this affidavit, we have 
that of the defendant, who swears, that she 
had been informed by her husband, and ve- 
rily believes it'to be true, that he had been 
sued forthe debt due Russell, in 1809, in 
Philadelphia, and that a copy of the record 
of said suit would show, that the said debt 
was originally due by her husband ; ‘that; 
deponent not being aware of the import- 
ance of said information, never communica- 
ted the same to her counsel, until it was too 
late to procure the said record for the pre- 
sent term of the eourt. | 
If, on such facts, a party can claim a 
continuance, and the cause is to be remand- 
ed from this tribunal, to be tried again, be- 
cause it was refused, I do not see well in 
what kind of a case it can hereafter be de- 
nied, where ignorance or surprise is laid as 
the ground. The well established rule is, 
that new trials should never be granted; for 
the discovery or want of evidence, which 
the party might, by due diligence,‘have pro- 
cured; or for surprise, which was not cau- 





Sutewitng Wr. 
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sed by some art of the adversary, but from 
the application of the known rules of pro- 
ceeding, to the ¢ause. This rule, like all 
the others on this subject, is, for obvious 
reasons, one of great. utility, and should 
never be deviated ‘from, unless in eases 
which ‘plainly show, that ‘the want of dil. 
gence, or surprise, was attributable to cau-. 
ses which satisfactorily take the case out of 
the reasons on which the rule is founded; 
In this instance, nothing of that kind has 
been shown. ‘The defendant’s want of dilé 
igence is excused by no one circumstance, 
but an allegation that she did not know the — 


information was of any importance, and, | 


therefore, did not communicate it to her 
counsel. . Two years before, she apprized 
those intrusted with her defence, that she 
was only surety for her husband, and plead- 
ed expressly in her answer, that she was 
not responsible for his debts. — 
The surprise alleged on the ground, that 
the defendant was not aware there was a 
plea to the merits, although she had plead- 


‘ ed the engagement never had any legal 


force against her, being signed as surety, 
does not require a particular examination. 
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It is most clear, it was a defence on the Eastern: 


merits, and it is equally clear, the defend- bh 


ant can claim no advantage from sucha "aves 


mistake. - |  SxiewrragW rv. 

The law presumes a.certain degree. of 
legal knowledge in. all parties litigant in 
courts: or supposes the means of obtaining 
it through a certain class of persons, whose 
lives are devoted to the acquisition of that 
knowledge, and whose profession and duty it 
is, to afford their aid to all who may honestly 
demand it. Without this presumption, and 
the rules predicated on its existence, no 
cause could be terminated. Parties would 
come before us again and again, with pleas 
of ignorance, inattention, misapprehension 
and mistakes. In some instances, they 
would be well founded. In others, they 
would be used by the crafty and unprinci- 
pled, as an engine of delay, and as a means 
of trying a cause a second or third time, or 
oftener, if the decision was unfavorable. 

If the rule, to. an: observance of which f 
attach so much importance, should be ever 
deviated from, it ought only to be in cases 
where there is a strong probability injus, 
tice has been done. Not merely injustice, 
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by depriving a party of a strictly legal de- 


January, 1830. fence, but one in which equity too enters for 


itsshare. Thatshis view is correct, I think 
is manifest, from the reflection, ‘that no de- 
fence which was purely legal, could give a 
stronger right to the defendant to have the 
judgment set aside, than her inattention to, 
or violation of, the rules of proceeding con- 
ferrred on the plaintiff to have that judg- 
ment maintained. In the instance before 
us, that equity has not been shown to my 
satisfaction. It was- strongly pressed in 
argument, that the obligation by which the 
wife acknowledged the debt had turned to 
her benefit, proved the contrary, because 
it showed that debt to have been originally 
contracted by the husband. But the debt 
may have been so contracted, and yet the 
wife have derived great benefit fromit. The 
contract of marriage comes up with the re- 
cord, and is placed before us. By it, we see 
that neither party had any property at the 
time of its celebration, except their wearing 
apparel. It is not shown the wife carried 
on a separate commerce, nor that she has re- 
ceived property by succession, or otherwise. 
The husband is now insolvent, The wife 
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owns either a plantation and slaves, sold 'to Easter’ istrict. 

Gray for $45,000, or the debt due forthem, “4 Oe 

‘| How, this property was acquired, :the.cyi> Raya 

dence affords no information, except the dec; Surewitng Wr, 

Jaration in the contract with the plaintiff, by 

j which thé wife acknowledges the debt due 

to him had turned to her benefit. ..If this 

declaration be true, the presumption jig, that 

the money, or the value received from, Rus- 

sell, was applied to the acquisition of. prop- 

erty for her. Itis possible this view may be 

erroneous; but when a party seeks to set aside 

a judgment which has been regularly obtain- 

ed on a clear legal right, she ought'to show 

more than that she would have had a legal 

defence. Equity, on a consideration of the ' 

whole case, should also appear to be in her 4 

favor. ‘ 
I conclude that, as the law is , eaily with 

the plaintiff, and the equity, to say the least 

of it, doubtful, that the judgment of the in- 

ferior court should be confirmed, except in 

relation to the interest, The obligation. 

which the wife contracted for her husband, 

was novated by the acceptance of an assign- 

ment of a debt’due by Gray, and the judg- 

ment of the inferior court inforces this as- 

signment on the property mortgaged by Gray, 
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Hastert District. which has since come into the hands of the 


—_~ 
Reine 


Sxiewirag Wr. 


husband of the appellant. Tt also gives in- 
terest on the sum due to Russell at the time 
of the acceptance of Gray's debt; filien of 
"the ‘notes then held by the former,” T can 
discover: nothing in the transfér of thé'deht 
which authorises this. It is for the sum of 
11,500, to be paid at certain periods, ana 
is silent in respect to any interest, 

“I, therefore, think the judgment of the 
district court should be reversed, so far asit 
gives interest, and that it ae 
principal. se . 

Martin, 1 concur with the opinion of — 
the presiding judge in every part of it, ex- 
cept that which relates to the renfffnding of — 
the cause, on the ground, that the district 
court erred in denying ‘a continuance to the 
defendants. In this part of the case, I con- 
cur with the junior judge of this court, for 


the reasons he has given, 





It is therefore ordered, adjudged and de- 


‘creed, that the judgment of the district court 


be annulled, avoided ‘anid reversed; and itis 
further ordered, adjudged and decreed, that — 
the assignment by the defendant, L. V. 
Skipwith, to plaintiff, of a portion of the — 
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OF THE STATE OF LOUISIANA.» as oe 
mortgage of Josias Gray toherself and hus- Eastern District. 
band, on the 8th day of September, 1824; - 
be considered good and valid to the amount : 
of 611,500; and it is farther ordered. and. 
decreed, that the plaintiff be at liberty to ex- 
ercise t the lands and slaves mention- 
ed in said act of mortgage from Josias Gray 

to defendant, all rights of action which she, 
the said Louisa V. Skipwith, could or might 
of right exercise, had the assignment men- 
tioned in this decree of that part of said 
mortgage never have. been made;, the defen- 





dant paying costs in the court of the first in- 
stance; the plaintiff that of appeals. 


uel for plaintiff, Watts for ita 


5) i” 





BUHOL, wife of BOUGUIGNON, fg souovs. 
Pare $ DESTREHAN.: - 


Avena. from he court of she fin dic 
Porren, J. delivered. the opinion of the when thestat- 


- court, ‘This case has’ been ‘frequently. before obedibem tina 


the court, Tift proceeding#which have given eae cous 
rise to. this appeal, have grown. out of OUF is ‘done after: 


judgment, declaring, the plaintiff to be the ;. at baat e. 


proprietor-of the premises in dispute, and re- 
manding the cause for inquiry into the dam- 
age she had sustained by the illegal posses- 
Vor, vit. (N. s.) 54 
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sion of the defendant: ‘See vél, %, n 8.458 
and 697, 7 7 ibid 156. 

That inquiry has resulted in a verdict of a 


Wocliotabas’ guy who assessed | her damages at thirteen 


hundred and twenty. dollars. From: the 
judgment confirming this verdict, the party 
cited in warranty has appealed, after having 


made an unsuccessful attempt to obtain % 


new trial in the court of the first ‘instance. 


He alleges two errors were committed my 


the judge a quo. 


"First, in refusing to sustain his challenge |. 


to the array of the jury. 


Second, im; charging | the jury incorrectly. . . 


after the. evidence was gone through. : , 
The. “challenge to the array was founded 
on an alleged non-compliance by the sheriff 
with the provisions of an act of the legisla- 
ture passed the 7th of February 1829, which 


among other things set. forth in the ‘title, is « 


declaredto have for its object, “to reform the 


mode of ‘designating and summoning jurors © ; 


of the several courts’ within the, first district.” 
The third | section of the act directs, ‘that 
within thirty days of the passing of the act, 


and annually ¢ thereafter, on or before | the 


first Monday of December of each succeed- 
ing year, it it shall be the duty of the sheriff 































































OF THE STATE OF LOUISIANA, 
of the parish and city of New-Orleans, to » 
make, of cause to be opty ae and 
keop a regisier,” &e, Be © es 
The fourth section oan the’ ‘Judges " Bovbovseuts 
selecting from this list within thirty days af- 
ter the ‘passage of; the’ act, and “amnually 
thereafter, on the Saturday ‘next ‘after’ the 
first Monday of December of each sueceed- 
ing year, the names of” persons te ‘et¥e As 
jurors,” &c. &c. 
And the 18th section declares, that all 
previous ‘enactments, incotisiateat bee: ‘that 
act, are repealed. , ’ 
“This act, as already stated, was not pub- 
lished or promulgated, until: the*6th of 
March, 1829 ; and tlie list of namés”direct- 
ed by the sections already quoted, ‘was’ not 
made until the 48th and 14th of the’ same 
month. » The ‘defendant contends that this 
failure, tocomply with the: directions of the 
statate, vitiates the panel. : 
It has’ been urged on the coutt, thatthe 
words thirty days from the passage of the act, 
which in French are rendered, trente jours 
apres Vadoption de cet. acke, mean’ thirty 
days after its promulgation,: But whether 
we take the technical’ sense, uniformly, and 
we believe we might say universally given 
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istrict. to these terms, When used in relation to law, 





shea taxis’ ei 





or consult the odnge of the words 8 given by 






when applied to law; is sy 
eniet.: "Phe, legal meaning of -the word, in 
that country from which our language comes, 
has not/been disputed. Our legislature, in, 
numerous instances, have used it_in contra-. 
distinction to promulgation, of which an eX- 
ample may be given from the yery title to. 
the act we ate.now construing ; one of ite, 
objects is declared to be the repeal of a law, 
passed thest of April, 1826,.which law, 
on reference to it, appears io have received 
thegovernor’s.signature on that day. And the — 
common understanding attached to the words 
pass an act, is, we believe, entirely opposed 
to that contended for by the appellee. There — 
is still however a higher authority on this a 
subject, and that is the constitution of the 
state. ‘The 20th section of the third article, 
clearly: contemplates the. passing of a law, — 
to be distinct from its promulgation ; for it 
provides, “that every bill which shall have 
passed both houses, shall be presented to the 
governor ;” if not approved by him, itis to 
be sent backs; and when reconsidered, if — 
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two thirds of all the members elected to 
the house in which it originnted, shall 
agree to pase the bill;”’it shallbe sent to” 
the other house; and if’ sanctioned by an” 
equal. number there, it shall be # tawe A 
perusal of this article, we think,can leave | 
no déubt on the mind, that by the con- 
stitution, a bill is passed into.a law, ‘the 
moment it receives the. sanction -of ‘those 
branches of the government, to whom the 
power of legislation is granted.. We con- 
clude therefore, not only that «law may. be 
passed before it is promulgated, but that it 
necessarily must-be; and that teadopt the 
opposite construction, would. be.to. deprive 
the legislature and mankind (if our. opin- 
ions could have that effect) of the. use of the 
most clear and. apposite terms in the~Jan-° 
guage, to express the idea of enactment,. in 
opposition to publication,or promulgation, — 

The expressions, therefore,, in thé statute, 


thirty days from the passage dh the act, we 
think, clearly means, thirty days after its 


_ receiving the sanction of the governor. . The 


next question. is, whether it is our. on 
carry it into effect. 

The inconvenienceof the construction osn- 
tended for by the appellant, and the absurd 











resented to us in argument, 


Fito hoe et _—- 


much consideration. When ‘the’ 
part; of slaw, taken in micah 
lead to absurd and inconvenient wy 
violate’ any great principle of natural or so- 
cial. rights, courts of justice, in all coun- 
tries, have been ‘in. the habit of seeking for 
the intention of the legislature in ‘the scope 
and object of the: whole enactment; ‘and if 
froma view ‘of the whole law, or from other 
Lattin evident intention is 






different from the literal import of the Peete 


ied ti lar’ part of ‘the. law; 


that intention is held to controul, because itis 


really the will of the legislature. " Buta slight 


consideration will satisfy all; that this power 


is to be exercised with-great caution. The, 
very ground on which courts assume the 
gis provid hace ding 
so, Bound, as judges are, to se 
Socks will ofthe Legian on 
opiate md aw, uns 
where they are clearly and satisfactorily con- 
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4] templated:;, and that ‘im adoptir 


— SF = +2 eS Ce 


iw ae aeSES VwrelhlUCOOrlUC OTCUC<C hP—C<C SS 










ompeciony invent fr, nd food, itl 







pt Wes it the intention of the. Jegis- 
laure, he. register shouldbe; made, thirty 
days after’ the Pena aay q 
days after its ; q 
unable to give any. of 

was onpensplaid.by chen obo. sondgtbiaty 

days afier the passage of the. Jaw. .. Such is 

the, literal meaning of the language, expres 

sed.by terms which, they are in the habit.of 

repeatedly using, and always to express the 

same idea, ‘Then there is nothing extraordi- 

nary in the enactment, nor any thing that 

could-have led. to unjust. or inconsistent con- 

sequences, had it been promulgated in proper 

time by the officers charged witty thas dety, 

By. previous act of ‘the e in force 

when this statute was passed, call laws were 

to be sent to the public printer in seven days 

from their. passage, and by him was to’ be 

printed immediately... Had this heen: done, 

as we presume it was contemplated it would 












Bovneusauia ‘were to act inder it; in full time to have ena- | 





a: ye of te 


a to ‘those who © 






bled diem to obeyit Moreau’s Digést,267, — 
‘We have been asked : Can it be believed — 
the legislature contemplated there shouldbe 
no jury for the first judicial district, forthe 
space of one year? To this question, our'an- 
swer' inust be that'of every one who looks 
the: object of the law? certainly not.” Ana 
had the enactment necessarily produced such 
an effect, then it would have fallen withinthe 
rule already noticed, by which the will of the 
legislature must be sought in something else 
than the literal import of a particular clause. 
But no such consequences followed, or ought 
to have followed the provision introduced in 
the'statute. It is from a circumstance, afi- 
sing after its passage, not from thé meaning 
of the terms used, the inconvenience hes 
proceeded. For us, then, to say, that matter 
arising subsequent to the passage of a law, in 
relation to its promulgation, will authorise & 
deviation from the plain and unambiguous 
commands of the. legislature, would. be going 
farther, we believe, than any tribunal has yet 
gone, and certainly farther than we are pre- 
pared to go. 
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“There is still another consideration which taster vi 
hagiichsonsi into the judgment. we are'about - 


toipronounce. The: legislature have the pow- ee see 
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who "| ori 'declare, that, lawsshall have effect from Bovvousguass 
na- |  gnd-afier their passage.” They:have already 

67. | donéso.’/Pheyitiay-doso again. ‘Thismodé 
Ved | of legislationyis'certaidly not a convenient 

"be | one to thelé and we presume will ‘not 

the | be he le to, But timesomay. 

‘an | comesand circumstances prise, when Uisgoubse” 

5 to lic interest will imperatively require sucha 

And provision. When it does, and a law of this 

uch description is passed, every argument urged 

the in this instance against giving éffect to the le- 

the gislative will, will apply’ to any subsequent 

else enactment which is declared to be in force 

use. | from’ and after its passage. Clearer terms 

ght | § —_ could not be used in any subsequent law, and 

in | there would be few with such a clause that 

ari would not produce as much inconvenience, 

ing and lead to as absurd consequences as that 
has before us. 

ets ~ Troccurred to us, as woctley of considera- 

yin tion, whether the time in which the sheriff was 

8 to make the register, was not merely directo- 

mus | ry; and whether it was not good .if-dondiin | 

mg} —_any.month in the year.) But the legislature, - 
yet Vor. vitt. (x.s.) © 55 

re- 
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Bantera District, by fixing a precise period, must have consid. 
“g “oe " ered it material, and if the time of making it 
i could be enlarged for months, it might be for 
DeppneenkAs voorg. and thus the whole of the legislation of 
become a dead letter. In conformity witht , 
this principle, the case of Flower v,. gs- ’ 
ton, was decided. 12 Martin, 681. 4 
On the. whole, we conclude that, as the 
cause was not tried in the court of the frst in. : 
‘stance, by a jury legally summoned, the case 
must be remanded. ie 


It is therefore ordered, adjudged and ‘te 
creed, that the judgment of the district court — 
be annulled, avoided and reversed, and that © 
the cause be remanded for a new trial, the — 
appellee paying the costs of this appeal. 


.Conrad for appellant, Hennen for appek | " 
lee. 4 


BAUDUC os. DOMINGON, and AL. . 
A defendant Appeat from the court of the parish and , 

may be cited, le 

tho’ the petition city of New-Orleans. | 

does not contain 

@ sayer to that ‘ . e_8 

yy Porter, J. delivered the opinion of the 

supplement. 
al petition, eab- court. This appeal is taken from a decision 
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ly the inferior court, refusing the pl: tn if ‘eet 
. permission to amend his petition, and’ die?” 





nest 


sdlving an injunction which had i¢sued there- “Bop 


on. The judge ‘considered the amendment DominconSar 





to be contrary. to the original demand, and to ing =, we 5 


have altered its substance. net alert the. ou 


"The action is a personal one. The ground "hes yt 


tof it, as laid in the original petition, is mon- °omes up on ex- 


ceptions, the ap- 


leys due by the defendant Domingon: ‘first, pellate court can 


only notice those 
3 i partner in ‘the Jate firm of Ducayet and Pleaded below. 


Hidmtiigon for payments made on its account 


: Py the petitioner; and second, for the d: ficit 


dn the affairs of a partnership which had ex- 


Ysted between the plaintiff and defendant, 
. Bader the style of Bauduc & Domingon. 


‘The answer contains a general denial—re- 
fonvenes the plaintiff, and prays for judg. 


‘pent against ‘him for a sum of money which 


and 


the 





} alleges he owes the defendant. 


The supplemental, or amended petition, 
#ler denying the facts contained in the de- 
Pedant’s demand in reconvention, proceeds 

state, that since the filing of the original 
ition, the plaintiff had discovered several 
per defects in the affairs of Bauduc & Do- 

ngon, which he prayed permission to join 
his first demand. 





/ 
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Baueve, 


DomawGowkeay: 


Eastern nonin! ; 


*~ which he conceals under the name of Felicit 
* belonged to the two firms of Ducayet & I y 


- cit in whose affairs had been made up by th | 
: petitioner, he had a lien on the property, 


meer pee 


CASES IN THE SUPREME COURT 


--To this ground of liability, the plaintif 
S- adds,. that part of the moneys due by the de 


fendant had been invested by him in the pur 
chase of a house. and lot, and three elave 




















Aubry, his concubine; and as the money 






mingon, and. Bauduc & Domingon, the def 







The petition proceeds to state, that : 
plaintiff has strong'reasons to believe ml 
fear, that. Felicite‘Aubry, who is in p 
ion of the property already actioned 
sell, mortgage, or otherwise dispose of i itd 
ring the pendency of the suit, to the inj 
of the petitioner’s rights, It concludes t 
a prayer that she may be. enjoined from 
ing so, until this action can be decided, . 

To this petition Domingon except 
averred that he was not obliged to answet 
because it altered the substance of the pl 

tiff’s: demand. 
“Aubry also filed the following excepii 
“£. Thatin the proceedings of said plai 
he does ‘not pray the court to be permit ! 
‘cite sdid Felicite Aubry, as the law esped 


directs. 
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slaintif o-AeoiThat np. where, in,thessaidmroceedings, 1 

thedel is the said Aubry,ci'ed! | to. appedtrcineiis sot’ 

be oil 8 , That.as, she, is, /mentioned: only, in the ; 
ae ‘ oni rended and supplemental; petition, which Domenaiatan 
Relicit must be set aside, being, filed in direct ;con- 
money ion to Jaw, as. .containingy matters 

&D, which alter the subgtance. of; the original pe- 

i 4 . tition, she cannot he. caidas regularly 

by ‘ “before the court. .... iy sodtedw eriep 

+ 1, and IL. “Piers is, a prayer in,the; pro: 

bah seniineh for service ofthe, writ of injunction 

and | on: Felicite Aubry..:‘Phe petition, itis true; 

fete: 3 does not contain a request she should, be ci- 

4 ted, but we do not conceive the want-of this 

Pita formality vitiates thecitation which was duly 

es served on her to, appear: and answer the pe 

lead tition, The clerk might, perhaps, not have 

my been liable to, an accusation of. negligence or 


misconduct, had. he-neglected to, cite;the,de- 


d. 7 ‘ 
i fendant; but ag the petition concluded with 
ed, a 
pat a prayer affecting her. Tights, he committed 
nd no error in issuing. a. citation, and she, in our 
fs opinion, has, no cause of complaint at his 
dl having doné so. ‘The provisions of the code 
hi of Pratice, (art. 171,) defining what a peti- 


tion is, cannot be understood as.an express- 
ion of legislative will, a ‘non- compliance. of 
any part of which, imports nullity. The 


rit 


ped 
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q pistriet! Manner in’ Which the plaintiff asks the judge 
3 cat 1880. for citation, ‘is mofe a matter between him 
: set and the court, than between him and the de- 
| Doisiwonas, fondant, All that it behoves the latter to 
| s6é, is} that he is duly cited. © | 
‘TED The ‘sabstance’ of the original ‘peti- 
tion ‘was: tiot ‘changed’ by the ‘amendment. 
One ofthe tests for ascertaining this, is to en- 
quire, whether the matters contained in the 
two! petitions might ‘not have been cumulated 
in’ one, and’ of this there can be no: doubt. 
The 4541st‘ article of the code of practice 
provides! thidt, if the plaintiff has several cau- 
ses of action, ‘tending to the same conclusion, 
not contrary to, nor exclusive of, each other, 
he may cumulate and bring them in the same 
suit. Now; in the instance before us, the 
_ plaintiff might ‘well have brought these de- 
mands in the same “petition: for the matter 
set forth in the supplemental, grows out of 
that in the original, is cumulated with it, and 
has for its object the giving of greater effi- 
cacy wo the judgment originally asked for. 
There may be, it is true, cases joined.in one 
action, which could not, perhaps, be present- 
ed in the shape of amendment, but we are 
satisfied this is not one of them. It is true, 
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the supplemental petition asks for:more than Restern District 
the original s- if it did not make sdine chaf January, 1880. 
: — 


does: notalter the substance of. the-demana, P&™™9entt : 


there would be no necessity for it; but it 


That, at first, was for judgment against the 
defendant for moneys due; now, it is for con- 
servatory measures to give efficacy and effect 
to the judgment. This changes the mode of 
relief, butin no means alters the substance of 


the demand, which was, to have a judgment ....:. 
against the defendant that might restore to... 


the plaintiff what was due to him, for the 
causes set out in the petition. The amend- 
ment only indicates to the court the meas- 
ures necessary to accomphiog this end. 
‘Another objection was made in argument, 
namely: the want of allegation, in the sup- 
plemental petition, that the defendant was in- 
solvent. But this ground was not ‘pleaded 
below, and when a cause comes up here on 
exceptions, we cannot notice any others but 
those which were placed in writing before the 
court of the first instance, as the law directs. 


kt is therefore ordered, adjudged and de- 
creed, that the judgment of the parish court 
be avoided, reversed and: annulled; and it is 
further ordered, adjudged and* decreed, that 
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Tata the exceptions filed in this case, be overruled 

and.sét aside; thatthe case be remanded, to 

Bavowe be: proceeded inyaccording to law;:and that 
DeinnaonbAt iho, appellées pay the costs of thisrappeal. 


ae for | plaintiff ‘Canon for defend 


"rye 


‘ants. 
tS "oo tte Pe, 
No proceedings |!!!" 0!) 6 “LOVE os. DICKSON. 
= be had in the 
inferior court, 
while the mac, is APPEAL from the court of Me eighth diss : 
pending before trict. 


the appellate 
court; even after 


feleweat cher Porter, J. delivered the opinion of the 
faye” “4! court, This cause has been already. before 
us. The attachment which had issued in it 
_ was set aside, and the case remanded for 
further proceedings. 

Our judgment was of July term, 1828, | 
An application was made for a re-hearing : 
Before the judgment beeame final, a root 
writ of attachment was taken out and levi 
The defendant moved to have this ached ‘ 
set aside, and the court of the first instance 
so otdered, From its decision the plaintiff 
appealed. ey 

It appears to us, thé judge did not err. 
While the cause was pending in the supremé 
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court, no proceedings could be had in thiat'of pester t 
the first instance, and the attachment issued aes 


improvidently. It has been contended, ‘that 
the judgment of this court had: been render. 


ed before the second writ of attachmentis- . 


sued. This is true; but that judgment had 
not, or could not become final, until three 
judicial days had elapsed. And the plaintiff 
himself did not consider so, for subsequent 
to issuing the second writ, he made:an appli- 
cation for a re-hearing. We are perfectly 
satisfied of the irregularity and illegality of 
carrying on, at the same time, proceedings in 
the same cause, in the appellate court and 
that of the first instance, 7 


The judgment of the inferior ‘court 
must, therefore, be confirmed, with costs, ; 


_ Ripley and Conrad for appellant, Heten 


for appellee. 





FRANELIN 3. WARFIELD’S SYNDIC. 


Appear from the-court of the first district, Personal 
erty cannot 


Marnews, J. delivered the opinion of the 
Court, This action was commenced origin- 
Vor.vi.(n.s.) 56 
























Pte : 
ve. Z os 
Dicxson. 









" Bastern’ District, ally in the. parish eourt; and after the failure 


January, 1830, and: cession: se goods by the defendant War- 
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field, was transferred to the district. court, 
* wherein proceedings had been instituted by 
wrens 
». Therobject of the suit in the first bem, 
was to dissolveva :partnership which existed 
between: theplaintiff and defendant, in reas 
tion-to. their business as inn-keepers, and» | 
obtain a settlement of their accounts, &e.) 
In the progress of the ¢ause since it has 
been cumulated with the concurso, M’Call — 
intervened, and’elaims one half of the-furni- 
ture ‘of the house which was occupied hy the 
partners, as having been sold to him by 
Warfield, previous to the partnership. He 
obtained a decree in his favor, from whieh 
the plaintiff appealed, * 
The only question which the case at p 
sent presents, relates to the claim of the i inteb 
vening party \ 
His rights depend on an interpretation of 
two notarial acts, in virtue of which he pre- 
tends title to the property in dispute, 
The first of these bears date on the oe 
of March, 1828, and the 2d on the 24th of 
June, of the same year. The last act pur- 
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ports to be explanatory of that which. preceds + Basten ml 


ed it: but as it was,made ata time when the’ 
insolvent could not legally and.walidly make: 


any alteration in thestateofvhis »property' to’ “s, 


‘the prejudice of the mass of his creditors, it’ 
may be dismissed without comment: The 
act of the 14th of March, was: passed:by)the’ 
parties, to,secure Mc Call against’ any loss 
which might occur to him in consequence 
of his endorsement on Warfield’s note.of 
2500 dollars; and no ‘doubt they intended to 
make it effectual for that purpose, But. we 
believe that it was executed in ‘such a man- 
ner and form as to frastrate their i intentions, 
Itis an hypothecation of paige property, 
which i is not tolerated by law,” "The ‘expres- 
iol assign over, found in the ‘act conjoined 
to the terms “mortgage, affect, and espec 

hypothecate,” does not alter its nature, ‘Tis is 
notusual, in contracts of sale, to introduce 
an expression like this, unless i in transfers of 
debts, Coupled as ‘it is with ihe words 
“mortgage affect, and especially ‘hypothe- 
cate,” such meaning should be given to. "ts as 
will correspond with them. . The property is 
assigned over by hypothecation{’ Ifahe? act 
had relation to immoveable effects, no doubt 
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. 


would be entertained in relation to its cha- — 4 


racter$ it could be considered as nothing 
more than a mortgage, A pledge it cannot be, 
for it is of the essence of such contracts, that 
the property should be delivered to the pledg- 
er, Being neither a sale or pledge, the in. 


__ tervening party, has (in our opinion) acquir- 


ed no right to the furniture intended to be af- 
fected by his contract with the insolvent. 


It is therefore ordered, thatso much of the 
judgment of the district court as decreed the 


half of the proceeds arising from the sale of 
the furniture and goods which were seques- 


tered by the sheriff, to be paid. tg McCall; 


the intervening party, be annulled, reversed, — 


and annulled: hereby affirming that part of 
the judgment which settles the sum due by 


Warfield to the plaintiff. And it is further 
ordered, &e. that the case be sent back to é 
the court below, for the purpose of directing: « 


distribution of the insolvent’s estate, according 


to law : the appellee to pay the costs of this! 


rae we 
bs 


appeal. 
Nixon for appellant, Hennen and Mc Ca- 
leb for appellee. 
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LON, vs. LACROIX. 





ApPgAL from the first judicial district, 
. Maruews, J. delivered*the opinion of the 
‘ court. In this case the syndic sues to recover 
% / from the defendant, certain slaves described 
: in his petition, and their hire for the time du- 
ring which they have been in possession of 
the latter. 
re Itis allege! that the insolvent is the owner 
" of said slaves, as having.been paid for with 
of his money and notes, and that he was in pos- 
mS session of them until they were taken from 
Hs him by a writ of attachment obtained by the 
id, defendant, against property of one Louis 
of Menard, wherein they were seized, &c. 
by The answer contains several exceptions to 
or te the action, a general denial, and sets up title 
to & in the present possessor. The court below 
ng” gavejudgment of nonsuit on a trial of the mer- 
ing | __ its, from which the plaintiff appealed. 
his, The evidence of the case shows, that the 
. | slaves now in dispute, together with a tract 
a of land, were purchased from Francois 
‘nd Lambert, for Louis Menard, by an assumed 
agency on the part of Francois Menard, his 
brother : the whole property was paid for by 


~romissory notes of divers persons, endorsed 
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MICHOUD, SYNDIC of the CREDITORS of DA- Bestern District 


January, 1830. 
Dazon’s 
Syapic 

vs. 
Lacroix. 





If A purchases 
slaves for B, who 
refuses 10 recoge 
nise A’s agency, 
no title passes to 
B 


'Parol proof of- 


simulation in 
wr. tten contracts 
is not admissibe 
in cases where 
the party whose 
interest it ma 
be to prove it 
might have tak- 
en a counter-t+ 
tle. 
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January, 1880. 
wr , 
Daton’s 

~ Sywprc 

08. 
Lacroix 
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i by F. Menard, as agent for his brother Lous 


is, amongst which, one for 925 dollars, made 
by Dalon, came by regular transfer into the 
possession of the present defendant. Ii was 
protested for non-payment, and suit was com- 
menced by attachment against Louis Menard, 
and the slaves now in dispute, were seized ag 
hisproperty. In that suit Dalon intervened, 
claiming the slaves as belonging to him, and 
prayed a trial by jury, which the district court — 
refused, and proceeded to give judgment ig 
favor of the plaintiff, for the sum claimed, 
Dalon_ appealed : the judgment was reversed. 
in the supreme court, and the cause sent 
back to be tried de novo. The appeal was 
not taken in such a manner as to stay execu- 
tion, and the sheriff proceeded to sell the 
property attached ona fi. fa. At the sale 
the plaintiff in execution, became the purchas, 
ser, and obtained a sheriff’s deed. After the 
cause went from the supreme to the district 
court, it was discovered that L. Menard ‘ 
refused to sanction the purchase made by his 
brother Francois, consequently acquired 00 2 
title to the property bought, and the attache 
ment suit was dismissed. Another appeal | 
was taken, and the judgment of the district 
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s court was affirmed. Nothinig definitive in eastern Distrie 
I relation :o Dalon’s claim, was determined 4 in mere 1080. 


d, this suit, and he having become insolvent, the Dasanie 
as syndic of his estate renews it in the wae 4 pe Ee 
d, action. 

nd Whether the defendant, under all the cir- 

art ‘cumstances of the case, is entitled to the pro- 


. tection accorded by law to innocent purcha- 
ed. sers, we need not inquire: he has been so 
sed long in possession of the slaves, that he can 
only be disturbed b¥'a person showing a bet- 
ter title. than that under which he claims, 
The-present is, in truth, a petitory action, — 
and the plaintiff can recover only by showing 
title in the insolvent. .The property was : 
transferred by Lambert, to Louis Menard, | "4 
who refused to accept it, by disavowing the 
ct purchase made by his brother; and therefore 
| never had any title to it. The'claim of title 
y hi | in fwvor of Dalon, as alleged in the ‘petition, 











is founded on a possession which he had pre- 
‘vious to the seizure under Lacroix’s attach- 
ppeal ment, and the circumstance of the'price hav- 
istrict | ing been paid out of his funds, "The loan of 
| money to’pay the price “of property bought, 

| cannot of itself give title tothe lender in any 
case: and according to our law, all sales of 
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Eastern District. immoveable property or slaves, must be made 
























by authentic aét, or under private signature, 
L. Code, art, 2415, Title to this species of | 
property, cannot be passed by parole, Itigs — 
therefore clear, that although the allegations _ 
of the petition should be taken as true, the 
plaintiff has shown no legal title in the insol- 
vent, to the property claimed : but it does. 
not appear that the price was paid by Dalon, 
at least so far asit has relation to the sum of 
925 dollars, for which Kacroix recovered a 
judgment as above stated. In the course of 
the trial of the cause in the court below, wit- 
nesses were offered on the part of the plain- 
tiff, to prove that the act of sale to Menard! 
was simulated, and was really intended to. 
convey the property in these slaves to Dalon, 
Testimonial proof of this nature was rejected 
by the judge, and a bill of exceptions ta 
ken, &c. Weare of opinion that the coun 
did not err in rejecting the testimony. "1 

1, Because simulation or fraud is not alle’ 
ged in the petition. 

2. Because parol proof of simulation in 
written contracts, is riot admissible in cases 
where the party whose interest it may be, to — 
prove it, might have taken a counter-title. 
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Now, if at the time when the purchase 1, | 
ade was made by Menard. from Lambert, ” x 183 
it was intended to give title to Dalon, in the . Darom,. 


ure, glaves which were bought, although by the  Lacsorx: 































ag | act of sale they were conveyed to Menard, 
‘ail Dalon, who it is alleged -paid the price, 
a . must be presumed to have known iis fact, 
and could have requested a counter-title— 
st} ob 1, 451.&. vob 4, 128. 
leg. 
lon, It is therefore ordered,. adjudged and de- 
n of creed, that the judgment of the district court 
da be affirmed, with costs. | 
’ « Seghers for plaintiff, Denis for. defend- 
wit . aa 
ain- 
ard! a 
| to he 
lol FLOWER & AL. on SWIFT. 
ale Apprat from the court of the eighth dis- Benger 
tae trict, the judge of the seventh presiding, ‘ted inthe noties 
4 ~. for their examin- 
es 5! Martin, J. delivered the opinion of the ““™ 
a ‘court, The defendant, who .is executor of 


M’Elroy, took froma debtor of his testator, 

a note payable to the estate, or order, and in 

re dorsed it to the plaintiff, adding to, his name 

mee] on the endorsement, the. words eaecutor. of 
Pod Vor. vin. (N.s.) 57 
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pisttiet, M?’Elroy. ‘The note was duly protested, due 


fy 1880. 


notice was given him; he resisted the claim, 


Fuowss & 41 but jadgment;was given against him, as en- : 


siise. 


_ dorser of the note, and he appealed. 


His counsel has drawn our attention to two 
bills of exceptions. The first is, to the opin- 
ion of the court below, who sustained the 
plaintifl’s opposition to the reading of testi» — 
mony, taken after the day from which the 
eommission was made returnable. 

The party against whom testimony is ing. 
tended to be used, is informed by the notice 
of the day on which the commission is made’ 
returnable, that it is not to be taken after that 
day. He may therefore rightly conclude, 
that his adversary declines examining wit- 
nesses, not brought before the commissioners » 
atsuch a period. He hasa right to be pre 
sent at the examination and when through the. 
negligence of his adversary, he is deprived of 
that right, he may oppose the reading of 
he testimony so tardily taken. “i 

The other bill wastaken to the rejection of ! 
the testimony, taken down in writing in the — 
court of probates, in a suit erroneously — 
brought there between thesame parties, asthe 
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OF THE STATE OF LOUISIANA, 
We think the te8timony was properly. re- 


jected. Proceedings satis ¢ eam tall lanuary, 18 
es, who have, no jurisdiction of the matter, Frown & > 


ratione materiz, are absolutely coram 


non judice, An oath taken in such a case, 
is in law a nullity; it cannotprejudice any 
one, We have been referred to Moreau’s 
Digest, Crimes, art, 365, 16 and 17, bat can- 
not adopt the constryction for which the ap- 


pellant’s counsel contends, and i in Which he 


invokes the authority of Kerr’s exposition, 
and under which he argues, that a court or 
magistrate, having authority to adatinister 
mitted in an oath taken before it or him, in a 
case.in which he js without authority or ju- 
On the merits, the appellant’s counsel has 
urged, that the paper sued on, is not a prom- 
issory note, but the mere acknowledgement of 
a debt due the estate; that the transfer of it 
entitles the appellee to recover what is dueto 
the estate by the maker of the note ; the,ap- 
pellant having endorsed the note in his gapa- 
city of executor, is not personally li liable, . 
Weare of opinion the district judge did 
not err, in considering the endorsement Cre 


é 
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‘astra D District. NeW contract; the drawing of a bill of ex- 
~~ change. Such a contract is not in the scope of 
‘Fuowsn & 42. on executor’s authority, i.e. he cannot thereby 
Swit. hind the estate to pay damages or even to re. 
fund the amount of the note; for if he could, 
he could ruin the estate, by making it 
liable to pay the amount of notes ofits insol- 
yent debtors. As the executor cannot bind | 
the estate by endorsement, it follows, that the ; 
liability regulting from those he makes, is pe | 
sonal. e7| 

\ It is therefore ordered, adjudged and de 

creed, that the judgment of the district court 

be affirmed, with costs. 


‘Hennen. for plaintiffs,, Workman for te 
Radiant. 
































‘SANCHEZ 0s. FRENCH EVANGELICAL CH URCE 
SOCIETY. 


. » ; ‘; Li 
An exception . AppeaL from the court of the first district | 
that the defend- 7 
ble, became they Martin, J. delivered the opinion of the 
ve 60 
right inthe lotte- court, ‘The plaintiffsued as holder of a prize 


ry, according to 


" an act of the le- ticket in the defendant’s lottery. ‘They excep- 


ure au- 


my ispre. ted to the right of the plaintiff to sue them, on 


te ating ought the ground, that according to the act of the 
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legislature, authorising the lottery, they had Eastern District. 


disposed of their interest in it, The objec.” See. 
tion was overruled, and the same matter was Sawcums 


08. 
F. BE. Caurcu 


; pleaded in bar, and that their vendee was bane, 





ready to pay every legal prize, and.denied aan ae 


that the ticket stated in the petition drew a Lacy ee 2 


prize. There was) a‘verdict and judgment see an 


again the defendants,"and they appealed. TV The court will 
‘Their counsel in this court has contended, objection that 


- : a” wspadaohdt y 
1. The district judge erredyin overruling tactic, 
this first-exception. “i ‘yy 


2. That the plaintiff is without interest in 
suit, and has not authorised the ‘use of. his 
name, 

3. That he sold the ticket at a i. below 
the nominal value. 

4, The verdict is supported by the evi- 
dence of the purchase of a litigious right 
and he cannot recover more e thay he actually 


paid. 
I The matter sda as an exception, 


was properly a plea in bar, on which the 
plaintiff was entitled to join issue, and have 
the cause tried by ajury. The judge there- 
fore did not err, in refusing to dismiss the 
suit, 

Il. The record shows indeed, dibs San- 
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Reateen Distr. chez had sold his interest in the ticket ble 
; the inception of the suit, but it shows also that. 


ee 
eee 


F, Be: Cuvron ‘TEL. No allegation of the purchase of a liti- 


Froud willnot APPEAL from the court of the first district. 


be inferred from 
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heauthorised the vendee to sue in his name, 


gious right was made below, as considered by 
the jury oF court, therefore none can be in- 
quired into.in this court. 

*IV. The notice of a new trial, on the 


ground of the verdict being against evidence, 
was overruled below, and it does not appear 


tous the judge erred in doing so. 

It is therefore ordered, adjudged and de. © 
creed, that the judgment of the district court ° 
be affirmed, with costs. 


Seghers for appellee, Durreai: for appel- 
lant, aerserye 








sence tm 


CALDWELL os. BENEDICT & AL. 





Porter, J. delivered the opinion of the — 
court, The plaintiff sold to Fisher, Burke 
& Watson, about three weeks before they 
stopped payment, one hundred and eighteen 
hogsheads of sugar, payable one-fourth cash, 
and the balance in 60 days. The sugar 
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was delivered to the defendant Benedict, mes is 


who shipped it in his ‘own name, through 


Whitall, Jaudon & Co. of this city, to A. P. Cammnnne 
Jaudon & Co. of Philadelphia. - Whitall, Bananicrhe At 


Jaudon & Co. made large advances on it, 
which were handed over by —- to 


- Fisher, Burke & Watson. 


The petition charges, that Fisher, Barke 
& Watson, were insolvent at thetime the su- 
gar was sold. That the fact was known ‘to 
Benedict, that the sale made to him was col- 
lusive, and with an intention of defrauding the 
petitioner and the other creditors of Fisher, 
Burke & Watson. The petition prays, , after 
a cancelling of the sale, a return of the sugar, 
or payment for the balance due thereon, we 3 
interest and costs. 

The court below gave judgment for the de- 
fendants, the judge declaring he could see no- 
thing fraudulent in the transaction. The 
plaintiff appealed, 

The shipment of the sugar in the name of 
Benedict, the receipt of the money by him, 
and its immediate paymént to Fisher, Burke 
& Watson, give to the transaction a very 
awkward appearance. It is certainly not in 
the usual course of trade, and no satisfactory 


456 CASES'IN THE SUPREME COURT ‘ 
Eastern District, €XPlanation has been given of the motive for 
ea 1880. using Benedict’s name, but with the courthe. | 

Cars low, we canxotsee in this circumstance alone, “ 
binksiore: 4: sufficient evidence of fraud. to authorise judg. _ 
ment against him* It is proved, -that’ at the _ 

time of the sale, and for some weeks after, the 

house of Fisher, Burke & Watson were soly- 

ent,.and considered so. The cause of their 

‘stopping payment, was intelligence received 

here seVenteen days after they bought the su- 

gar, of the failure of a house in Philadelphia, 

which was largely indebted to them. The 

money received, was handed over .by thé 

appellee, to Fisher, Burke & Watson ; he ap- 

peafs in rio manner to have made any gain by 

the transaction. Nor is it at all proved, either 

the firm to whom he lent his name, were im 

solvent at - the time he shipped the sugar, or 

that if they were, he had the slightest notice 

of it. 

We thought, on first inspecting the record, 
that the court below had erred in not giving 
judgment against Fisher, Burke & Watson, 
for the balance due for the price of the sugar. 
But we perceiye that the defendants pleaded 
separately, and that the issue between. the 
plaintiff and Benedict was alone tried. 
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OF THE STATE OF LOUISIANA. 4a 
It is therefore ordered, adjudged and “Le- pastern Distri 

creed, that the judgment of the district'coure 7%" ®* 

be affirmed, with costs, ie a 


os. 
Bewnepict. 




























Hennen& Maypbia for plaintiff, Morse for 
defendant. 


CORMIER os, LE BLANC. 


Arreat from the court of the fitst district. _ The cumin P 
rating circum~- a 
stance which the “ 

Martin, J. delivered the opinion of the code requires, in 


court. The defendant and appellant claims testimony ‘of one 
witness, cannot 

the reversal of the judgment, which is for a ae bag 
$600, claimed from him as a surety for a 4 
third person, or on a promise of his, the de- 4 
fendant, to pay the note of that third person, 
His counsel shows, that there is not on the = 
record any evidence of the contract on which : 
the plaintiff sues, except that which results 
from the testimony of one witness, unattended 
with any corroborating circumstance. He 
has relied on the Civil Code, 2257. 

The appellee’s counsel has built all his 
hopes of success, on an allegation, that the 
claim of the plaintiff rests on a promissory 
note, which is evidence.of.a commercial con- 
Vou, virt. (1. 8.) 58 
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' Eastern District. tract and the presence of a very corroborating 
January, 1880. . 
ww Circumstance. 
\ eae Bijotat a debtor of] the plaintiff, being 
Lx Buaxc, about to depart from the state, the latter 
conceived himself entitled to demand from 
him, security for the” paymentof a note not 
yet payable, and as stated in the petition, 
the defendant promised to pay the note. 
Now, the suretiship which may be requir- 
ed in such a case, is not necessarily a com- | 
mercial transaction; and we think the first — 
ground of defence fails. | 
The second ground is, that a corroboar- 
ting circumstance is presented by the testi- 
mony, i. e. that the defendant made a par- 
tial payment on the note, by inserting on the 
back of it a receipt therefore. - 
The code requires‘for proof of a contract 
for the payment of a greater sum than 500 
dollars, the testimony of one credible wit- 
ness, and other corroborating circumstances. 
Now the circumstance relied on, is found in 
the testimony “of the single witness. This 
we think does not suffice ; the corroborating —_ 
circumstances the code requires, are not those 
stated by the single witness in his testimo- 
ny ; but these that appear aliunde. | 


It is true, the partial payment is stated by 
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to have been made by him, as the agent of January, 
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the defendant, in his answer, but he states it'rastem Dine. 
the maker ofthe note, out of moneys of the S%s™* 
latter, in his hands; and not in discharge of **™*4"°- 
any obligation of his, the defendant. 
We think the district court erred. 
It is therefore ordered, adjudged, and de- 
creed, that the judgment be annulled, avoid- 
ed and reversed, and that there be judg- 
ment as in case of a non-suit, with costs in 
both courts. 
Seghers for plaintiff, Moreau & Soule for 
defendant. 





BEARD vs. PIJEAUX. 


Arreat from the court of the parish and _Zsdgment- i 


city of New-Orleans. wit i ‘the 
Porter, J. delivered the opinion of the rapes te 


court, The plaintiff seeks, by this action, to "Bat re the the 


enforce an hypothecary right, arising’out of the jud the nigneat oe to 


claims against her husband, in a slave once juined thro ms 


owned, and sold by his heirs te the defendant. pod ‘a vile. 

The general issue is pleaded, and title set dence £ cin 
up to the slave, on the ground that the defen- — 
dant paid the vendor of the husband, the 


price which the latter had contracted to give 
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January, 1880. 
SS aa A 
* Bearp 
v8. 
BrsEaux. 





















Eastern District for the property when he acquired it. There 
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is a further, allegation, that the judgment 
which the plaintiff had obtained against her 
husband, was obtained by fraud and collu- 
sion. 

There was judgment for the plaintiff, and 
the defendant appealed. 

The defendant excepted to the opinion of | 
the judge, permitting the plaintiff to offer as 





evidence of the debt due by the husband, the 
judgment which the wife had obtained » 
against him, in a suit where in a separation 
of property had been decreed, and the amount 
of her estate received by him, liquidated. In 
this opinion, however, we can perceive no er- 
ror. The law makes the judgment against 
the debtor, evidence on which the hypotheca- 
ry action may be instituted, and makes no 
distinction between that rendered where the 
wife is creditor, and any other person. 

The plaintiff then introduced her brother, 
who deposed that he had seen Morel pay to " 
the husband, the wife’s part, in a sum of mom | 
ey by him received from the sheriff, on ao 
count of the plaintiff’s ancestor. That Mo- 
rel wrote a receipt, which the plaintiff's hus- 
band signed. To this testimony the defend- 
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admitting it. The receipt of the husband 
was higher evidence, and it should have been 
produced, or the want of it accounted for, be- 
fore inferior testimony was admitted. 

The first question for our consideration on 
the merits, is the effect which ought to be 
given to the judgment rendered between the 


wife and husband. The answer’ avers it - 


was obtained through fraud and collusion. 

No evidenqgof the fraud and collusion was 
given by the-defendant. She insists, how- 
ever,on not being compelled to furnish it, 
and contends, that the moment the validity of 
the judgment is put at issue, by a plea, such 
as that presented in this case, the plaintiff is 
bound to offer proof ofthe truth of the facts 
on which it purports to be based. The gen- 
eral rule of evidence, founded on the familiar 
maxim ¢i incumbit probatio cui dicit, non 
cui negat, is opposed to this position, And 
at first blush, no good reason is perceived, 
why the allegation of fraud, should form an 
exception, more especially whére applied to 
the judgment of a court, But when the sub- 
jectis looked at a little more closely, it will be 
seen that the charge of collusion involves a 


. 


" ent excepted, and we think thecourt erred in Eastern District. 


January, 1830. 
ON! 
Brearp 

vs. 
BisEavux, 


‘ 
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Festern District Negative, and must be governed by the ruleg. | 
yo a relating to allegations of this description, 
Rego The plea isin these words. “This defend- 

Biszavx. anit expressly denies that the said Lecesne | . 

ever received any money belonging to his 

wife, and she maintains that the judgment 

rendered in favor of the latter, was obtained 

by fraud and collusion.” The whole.of this 

sentence taken together, clearly presents the 

idea of the fraud and collusion, consisting in 

confessing judgment, or in pemmitting it to be 

rendered for a sum due to the wife, which in 

fact never had been received by the husband; 

Such a plea contains a negative, and the bur- | 

then of proof must be on the party who denies 

the judgment was collusively rendered, be- — 

cause the assertion of his adversary is not sus- 

ceptible of proof. ‘Take the case either ofno — 
money received, or a less sum than the par- 

ties confessed had been paid. Place the | 

burthen of proof on the person denying it, | 

and we would have as a consequence, that - | 

though the fraud might exist, it never could 

be established, for it would be impossible for 

the party against whom the judgment was 

offered, to prove the money had not been 


paid 
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this case, from the jealousy with which our 
law views all acknowledgments from the hus- 
band to the wife, admitting the receipt,of mo- 


“ney. Itis expressly declared, that they do 


not make evidence against persons not par- 
ties to them, unless supported by other cir- 
cumstances. The judgment rendered be- 
tween them, should not have more force than 
the confession of the husband in a public act, 
because that confession would authorise the 
court to render judgment against him at the 
suit of the wife. 

There being no other evidence of money 
received by the husband of the plaintiff, than 
that offered by the judgment obtained against 
him, we think the judge erred in sustaining 
the action. 

It is therefore ordered, adjudged- and de- 
creed, that the judgment of the parish court 
be annulled, ayoided and reversed, and that 


‘there be judgment against the plainuff as in 


- | case of nonsuit, with cost in both courts, 


Seghers for plaintiff, De Armas for defen- 
dant, 


This doctrine receives additional force in gastern Distrit 


Januar y , 1880. 
eve 
Brearp 
vs. mi 
Biseavx... °* 


is * reeies 
; ie rea 
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Eastern District 
January, 1880. 
aa 
REeYNOLDsRAL. 


08. 
Kirkman & AL. 





A factor, who 
employs an agent 
to sell goods, 
without ‘the au- 
thority of his 
principal, is re- 


sponsible for the 
agent. 
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REYNOLDS & AL. vs. FIREMAN § AL. | 


Appeat from the court of the parish and 
city of, New-Orleans, 





Porter, J. delivered the opinion of the 
court. There was judgment against the de. 
fendants, in the court of the first instance, and 
they appealed. The contest. between the 
parties, arises out of transactions, in which the 
defendants, who are residents of Alabama, 
acted as factors for the plaintifis. A dedue- 
tion is claimed, in consequence of the insol 
vency of persons, whom the defendants had 
employed as agents, in disposing of the pro 
perty of the plaintiffs. The court of the first 
instance saw no legal ground for the defences, 
and we concur with it. It is not shown, the! 
appellants, at the time they placed the mer. : 
chandize, consigned to them, in the hands of 
others, communicaied to the plaintiffs the 
knowledge of their having done so, or thatthe 
latter ever assented to it. The evidence be’ 
fore us shows, that a year, after the appellant, 
had the account sales of the sub-agent in their 
hands, they so acted, as to well authorize the 
plaintiffs to consider the defendants as having 
made the debt their own. The plaintiffs, 0 
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OF THE STATE OF LOUISIANA, 465. 
receiving such communications, as appear On rastern District ; 
record, was justified in dismissing from their. © w\-~ 


minds all care, as to the solvency of the pur- Rerwoupestat. : 
chasers of their goods, or of the agents, who ™™=™4*%4™ 


’ acted under the authority of the defendants, 


It is therefore ordered, adjudged and des 
creed, that the judgment of the parish court 
be affirmed, with costs. 

Peirce for the plaintifis, Eustis for the de- 
fendants. 


CUEBAS os. VENAS: 


Apreat from the court of the parish and _A judgment de- 


rives its force and 


_ tity of New-Orleans, effect from what 


is decreed by the 
court, not from 


a Martin, J, delivered the opinion of the what is admitted 


_— . by the parties. 
court, The plaintiff having sued out execu- A judgment, cons . 
‘ ; : fessed by an at- 
tion, on a judgment he had obtained: against tomney, i pee 


the defendant, obtained a rule on the sheriff, ent» bas no pre- 
ference over one 


to show cause, why he should not bring the prey ena ~- 
proceeds into court, to be paid to the plaintiff. . will 


‘ : : t be given with 
» More, who had obtained an execution also a oe 


against the same defendant, intervened and °“ * Preyer for 


ptayed, that the sheriff might be ordered to i by 
pay him, by preference or privilege. 
Vou. vi. (x.8.) 59 
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| Bastern District. The parish court directed the sheriff to pay 
mre i ~~ the proceeds of the sale to each of the defend- 

Cursas ants, in proportion’to the amount of their re- 


vs. 
Vewas. spective judgments. More appealed. 

The record shows, that Cuebas instituted 
three respective suits on the same day, and 
judgments were confessed, on Cuebas’ suits on 
the 9th, and on More’s on the 10th of April, 
On the first, execution was sued out on the 
16th; and on the second, on the 20th of the 
same month. 

The appellant’s counsel has contended, 
that his client ought to have had judgment, to 
be paid by privilege or preference, because 
judgment was confessed by More to him per- 
sonally, i.e. he, More, being present in court, 
when the confession of judgment was entered 
by his attorney; while, in Cuebas’ case, judg- 
ment was confessed by an attorney, without 
the presence of the defendant. 

Judgments derive their force and effect 
from what is decreed by the, court, not from 
the admission of the parties. Ifjudgment was 
improperly rendered in Cuebas’ case; if the 
court erred, in admitting the attorney’s con- 
fession, in the absence of the defendant, the 

matter cannot be enquired into incidentally, in 
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the absence of him, against whom judgment 
was pronounced. | 

The counsel has further contended, that 
the appellant was a privileged creditor of 
Venas, on the vessel which was sold under 
execution; his claim being for supplies for 
her, He offered evidence of this fact, and the 

court refused to receive it. 

“We think the court did not err, in refusing 
the profiered evidence. As More did not, in 
his petition, pray for a writ of seizure, nor for 
judgment by privilege or preference, the Court 
- could only give him a judgment in perso- 
nam, which certainly cannot be amended nor 
altered in the absence of the defendant, against 
whom it was rendered. 


It is therefore ordered, adjudged and..de- 
creed, that the judgment of the parish court 
be affirmed, with costs, 

Soule for the plaintiff, Rousseau for the 
defendant. ~ 


we 
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Eastern District. 
January, 1830. SAINET vs. SAINET. 
7 
aise Appgat from the court of probates of the 


08, 
Sainet. parish and city of New-Orleans. 


Ifan attorney 


claims $500, as- Maruews, J. delivered the opinion of the 
attorney of ab- 





sent heirs, and court, In this case, the executor made ap- 


$75 for services 


to the deceased, plication, to the court below, to be discharged 
on evidence, that 


the’ former servi- . : . 
saadinceaih annd from his executorship, alleging, that he had 


for by $250, the fully executed the will of the testator, by pay- 
angen. ing the legacies and debts of the deceased’s 
estate, 

On notification to the creditors, J. J. Mer- 
cier appeared and opposed the discharge of 
the executor, claiming to be paid five hundred 
dollars out of the testator’s succession, as at- 
torney for the absent heirs; and also, the sum 
of seventy-five dollars, for professional servi- 
ces, rendered to the deceased before his death’ 
The probate court allowed him five hundred 
dollars, and from that judgment the executor 
appealed. 

The only question before this court is, whe- 
ther, according to the evidence of the case, 
that allowance is too great. 

‘The claim was submitted to the examina- 
tion of two members of the bar, who consid- 
ered, (as appears by their report,) that it is 
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not exorbitant. The attorney for the execu- Eastern District! 


tor gave testimony himself, that, in his opinion, January, 1880. : 
959 dollars would be an ample compensation = *4!"** 
. SAInzErT. 


for the services, rendered by the claimant, as 
attorney for the absent heirs; and that he had 
received only that sum, for the services which 
he rendered to his client, in the management 
of the succession, and considered himself to 
be well paid, although his responsibility and 
labour, were at least equal to those of the ad- 
vocate for the absent persons, who were inte- 
rested in the administration of the estate. 

The judge of the court below, seems (ac- 
cording to the tenor of his judgment) to have 
entertained an opinion in accordance with 
that, expressed by the witness for the execu- 
tor; but allowed 250 dollars in addition, for 
the services which had been rendered to the 
testator, in his life time, by the appellee. For 
these he claimed only 75 dollars: there is, 
therefore, error in allowing him more. 

After weighing all the testimony of the 
cause, we have come to the conclusion, that 
the sum of 250 dollars is a just and reasonable 
compensation, for the services rendered by 
the claimant, as attorney for the absent heirs, 
and that he ought to be paid seventy-five dol- 
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Easter District. lars for those which he had previously 


eae dered to the testator. 


SAaINET 


ie It is therefore ordered, adjudged and dj 

creed, that the judgment of the court of pigs, 

bates be avoided, reversed and annulled ; aaj, 
it is further ordered, adjudged and decreaij 
that the claimant, J. J. Mercier, be paid ql, 
of the estate of J. B. Sainet, three hundy 
and twenty-five dollars, and his costs in‘ , 
court below—the appellee to pay the cosiji 
this appeal. P 4 


Soulé for the plaintiff, Denis for thea 
fendant. 





ADAMS vs. DUPREY. 


Under the act APPEAL from the court of the fourth d ri 


aa trict, the judge of the eighth presiding 


ty, a toa 


moriesge, ould Porrer J. delivered the opinion of h 


cn Purchaser, court. ‘The plaintiff's property was 

the mortgege- under execution by the defendant, who 
sheriff of the parish of Iberville. It wi 
subject to a mortgage, and the defendant, am: 
ter paying the plaintiff in execution, left ti 
balance in the hands of the purchaser, ‘{#pcl 
the security of the mortgage. This act 
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7 fis brought to recover the amount of the bal- Eastern 
| ‘Jance, the petitioner alleging, that the defend- 
nd d Mant should have paid over to the debtor, the 
of pr Heurplus for which the property secured was 
1; aiisold, after satisfying the creditor. 
crea! ~The transaction took place previous to the 
aid @enactment of the code of practice. The 
undr sheriff sold to satisfy the claim of the sueing 
3 in creditor, and a subsequent mortgage for the 
costs surplus or balance, if any t should be. 
") The 17th section of the act of 1817, as it 
iis commonly called, after providing for the 
Mode of proceeding under execution, where 
‘Phere exists on the property a previous mort- 
‘Page, to thatof the sueing creditor, has the 
Wollowing proviso. ‘Provided, however, 


bh , hat in case the creditor, making the seizure, 
rth ¢ 


ly 0 














ling, 
of 


aS 
rho 


‘Phe property sold, the said property shall be 
fold, subject only to the special mortgage 
Mnterior to that of said creditor, and to sub- 
im@equent mortgages, only for the surplus of 
It wihe price, if any there be, after satisfying 
dantjach creditors.” Acts of 1817, 88, sec. 17. 
left ti, We think the court below did not err, in 
ser, fapciding in favor of the defendant. By the 
; actio# just cited, the land and slaves were le- 
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Eastern District. SAlly sold, subject, for the surplus, to sub 


January, 1830. 
Paw 


ADAMs 
vs. 
Duprey 


quent mortgages. The mortgagee coy] 
consequently, have enforced his right. at 


time, on the property which passed, affeoh 

with this burthen, into the hands of the pal 
chaser. By the construction of the staty 
on which this action is predicated, the bm 
would be compelled to pay the surplus to "I 
owner, and the property would still be af 
ted by the lien, This we think cannot 
the true interpretation of the act. If on 
other hand, we were to suppose the sale: 
payment of the surplus, to the debtor, ras ni 
the mortgage, we would be led toa res 
equally in opposition to equity and just cd 
and to what we conceive to be the inte f 
of the law maker. 

For, in that hypothesis, the enforcem 
the right of a previous mortgage would @ 
stroy thé lien of a subsequent one on prop 
ty, not necessary for the satisfaction o q 
eldest mortgage and turn an hypothed 
right on the property into a personal a 
against the debtor, whom the creditor a 3 


ai 


not trust in the first instance, without : oh : 
There is a bill of exceptions taken t | 
opinion of the court, rejecting a record, & i 
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the plaintiff, on the mortgage referred to in , 
‘Whe sheriff’s sale. We donot see whatpos- Apams 
“ vs. 

‘gible influence it could have in the case. Duprey: 
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ing a suit to have been commenced against astern Distriet. 
‘anuary, 1830. . 
ww 


It is therefore ordered, adjudged and de- 
creed, that the judgment of the district 


~ eourt be affirmed, with costs.. 


Porter for plalntiff, Eustis for defendant. 





HEPP vs. PARKER. 


Apreat from the court of the parish and _ Parol evidence 
may be given, 


_ city of New-Orleans. that one of the 
parties toanact,  ~ 


: $6 di l 
Porter, J. delivered the opinion of the days before he 
court. This is a redhibitory action, in -_ 
tie . a Knowledge in a 
which there was judgment in the court of purchaser, that a 
the first instance, in favor of the plaintiff.— will not defeat 
The defendant appealed. hibition; it poss 
The cause was submitted to a jury, and race A 
° ” i b > 
on the trial, the appellant took two bills of tat without Z 
hd . s i t 
xceptions. One of them was to the opinion bought the 
chance of the 


Ofthe court, preventing a witness answering slave’s recovery. 


Parol evidence 


the following question : “How many days cannot be given 


before the plaintiff signed the bill of salé, due of an ar 


wasit, that he came and perused the bill of eee 


sale, as written in the records of G. R. 


Von. vitt. (N. s.) 60 
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Stringer, Esq. notary public?” We think 
the judge erred. The answer to the r ques. 
tion could not, in any respect, contradict the 
act, not even its date; for, non constat 
whether the date was affixed when the in. 
strument was drawn out, or at the time it be- 
came a public act by the signatures of the 
parties. 

The object (declared in the bill of excep. 
tions) of putting this question, was to show 
that the plaintiff had the slave in posses. 
sion, and was acquainted with him, befor 
he signed the sale. The appellee urges, 
that if this were the object, it could not have 


- in any respect, weakened his case, o 


strengthened his adversary’s, supposing the 
witness to have answered as the party cal- 
ling, expected. Because, whether the plain- 
tiff knew of the fact or not, at the time af 
the purchase, he is still protected under the 


, warranty. 


To this objection it has been answered, 
that the disease of which the slave died, 
was not one of those which the law classes 
as. an absolute vice of body ; that consequent- 
ly the action can only be maintained under 
the 2496 article of the code, which confers:it 
on the buyer, when the thing bought is either 











‘ques. 
ict the 


he in. 
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absolutely useless, or its use so inconvenient gastern District 
and imperfect, that it must be supposed’ the January, 188. 


buyer would not have purchased it, had he 
known of the vice : and, that if the answer to 
the interrogatory, would have induced the 
belief of the purchaser, having a knowledge 
of the disease at the time he bought, then it 
was material it should be answered, because 
the presumption of ignorance, on which the 
Jaw gives an action, would be destroyed. 

This argument has also been supported, 
by reference to the 2497th article of the code, 
which declares, that apparent objects, such 
asthe buyer might have discerned by sim- 
ple inspection, are not among the number of 
redhibitory vices. 

Knowledge, that a slave was diseased at 
the time of the sale, and a knowledge that 
he was afflicted with an incurable disease, 
are two distinct things, and their effects on 
the right of the parties, quite dissimilar.— 
Itis almost incredible, that any person, in 
his senses, would buy property of this kind, 


. and give a full price for it, unless he conceiv- 


ed he was protected by the waranty, and 
even then it is difficult to conceive any ob- 
ject in such a contract. If indeed, as was 
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Eastern District 8Aid in the case of St. Rome & Poré, it ab. 


January, 18380. 
ant 
Herr 
v8. 
PARKER, 


peared clearly, that the purchaser knew the 
nature and extent of the disease, and con- 
sented to purchase under all risks, the ac- 
tion of redhibition could not, perhaps, be. 
maintained. But when the evidence is in 
the least degree equivocal, the presumption 
would be, that where a full price was given, 
the purchaser conceived the disease was other 
than incurable; one that would yield to med. 
icine. ' It is established in the present instance, 
that the slave died of an abscess in his lungs, 
When the physician was first called in, which 
was seven or eight days after the date of the 
bill of sale, the negro was found to be afflict 
ed with a cough, and difficulty of breathing, 
This cough existed at the time the contract 
was made, for it is in evidence, that the de 
fendant, when questioned in relation to it by 
the plaintiff, said, it was the remains of dys 
entery. Now, supposing the witness had es- 
tablished the fact, of the plaintiff's having the 
slave in his possession some time before he 
signed the noie, we do not see how it could 
have aided his defence. The presumption 
flowing from it, would only have confirmed a 
fact proved by other testimony, and in relation 












































OF THE STATE OF LOUISIANA. 


to which, there does not appear to have been Eastern . 
any dispute, namely, that the plaintiff knew at 


the time he purchased the slave, he was af- 
flicted with a cough. We are clear this 
knowledge did not defeat his recourse in 
warranty, for there must not only be knowl- 
edge of a disease, but knowledge of one that 
is incurable and of sucha nature as to ren- 
der the slave useless, or his use so inconven- 
ient and imperfect, that the buyer bought 
the hope or chance he might recover. 10 
Martin, 220. 

Although, therefore, the judge might very 
properly have admitted. the evidence, we do 
not see any possible influence it could have 
had in the cause which would authorise us to 
remand it for a new trial. 

On the other bill of exceptions, we think 
thejudge did noterr, . The evidence offered, 
was to contradict the date of an authentic act. 
The date made a part of the instrament. 
And by the positive provisions of our law in 


relation to public acts, they make full proof — 


against the parties, signing them their heirs 
and assigns, unless declared and proved a 
forgery. La. Code, 2233. 


January, . 
ad 


ATT 


Herre 
vs. 
PARKER. 
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Eastern District. It is therefore ordered, adjudged and de 
eo nap a creed, that the judgment of the parish cour 


Hrrr be affirmed, with costs. 


Visas ; 
. Carleton & Lockett for plaintiff, Preston. 
for defendant. 4 





LANDREAUX & AL. vs. CAMPBELL. 


When the red- | AppeaL from the court of the first district, 

hibitory malady 

: taf within threo Martuews, J. delivered the opinion of the 

9 evidence’ court, This isa redhibitory action, in which 

: oe the plaintiffs claim restitution of the price of 

— a slave, named Ned, which they allege was 
affected with the absolute vice of madness (as 
denominated by the La, Code) at the time 
they purchased him from the defendant 
They obtained judgment in {the court below, 
from which the latter appealed. . 

A decision of the cause depends principal 
ly on matters of fact, applicable to the provis- 
ions of the 2508th art. of the code. 

According to these provisions, “a buyer, 
who institutes the redhibitory action, must 
prove that the vice existed before the sale 
wasmadetohim. But when it has made its 


appearance within three days, immediately 
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. Court 
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following the sale, it is presumed to have ex- Eastern District. 


isted before the sale.” 
In the present case, there is no evidence 


_ which shows the existence of the malady or 


vice previous to the sale; several witnesses 
were examined on the part of the defendant, 
who prove the soundness of the slave in ques- 
tion, previous to, and at the time he was sold 
tothe plaintiff ‘The act of sale was passed 
at Natchez, on the 4th of January, 1828, and 
recorded in the office ofa notary, in the city 
of Nsw-Orleans, on the 12th of the same 


_ month. The precise time at which Ned (to- 


gether with-other slaves bought at Natchez, 
and conveyed to the plaintiff by the same act,) 
arrived on the plantation of the purchasers, 
isnot shown by the testimony of the cause. 
There were then witnesses examined for the 
appellees, two by commissions on interroga- 
tories, and one in open court. The first of 
these appears to have been the overseer of 
the plaintiffs, at the period when the slaves 
were brought to their plantation, and is the 
only one, who, according to the facts decla- 
red in the testimony of all three, was ina sit- 
uation to discover any appearance of madness 
in Ned, within three days after the sale He 
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Eastern District States that he remained on the plantation, q 

ae M _— from the arrival of the slaves, some time in - ‘l 

hamaneare anuary, until the 6th of February, or ahoarl 4 , 

Camecerz, one month after they were placed under his’ y 

management, During that period, he de- — 

clares that he did not percieve that the negro 

was attacked by any infirmity, d’acune infir- 

milé: he only appeared to be of a feeble 

constitution, was lazy, and would not work 

without being constantly watched ; and when 

out of sight of the overseer, he would quit his 

work, and wander from one place to another, ji 

gesticulating alone, tout seul. 'This testimo- ; 

ny certainly exhibits great defects in the 

slave, but does not, in our opinion amount to_ 4 

proof of madness; at all events of its appear- | 

ance within three Gays from the time of pur. 

chase; and there is no proof that he was sub- 7 

jectto any mental derangement, previous to, : 

that period. Cunsidering the many frauds r 

which are practiced on purchasers, by pro- / 

fessed dealers in this species of property, we # 

have reluctantly come to a conclusion on the 4 

facts, different from that at which the judge a © 

quo atrived: but itis believed by us, that the ~ 

plaintiffs have not sustained their claim for — 

redhibition by such proof as is required by — 
law. 
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OF THE STATE OF LOUISIANA. ’ 4si 
Jt is therefore ordered, adjudged and. ie Eastern Dino Bistried. 


creed, that the judgment of the district court oenery. Ee. 
be avoided, reversed and annulled, and that Laxpazavx 


ET AL. 


t be here entered as of non-suit; the 28. 
Campnait. 


_ plintiti and appellees to pay cost in’ both 


courts. 
Eustis for the plaintifis, Me Caleb for the 
defendant. 





2 » GARRETSON % At os. ZACHARIE, 


‘Ape fromthe court of the oug and The surety, on 

: -an attachment 
city 0 of New-Orleans, bond, is not lia- 
ble, ‘when x 


Porter, J. The defendant is sued ona ad action, 


but fails to reco- 


bond;in which he was surety of Cochrane, in’ ver. on account 
of some irregu- 
suit ofthe latter against one Smith; who, with larity in the pro- 


the present plaintiffs, weré joint owners of the rior to the bond. 


steam-boat Leopard. The bond was given, 
on ‘obtaining an order of seizure, Pending 
the proceedings, the boat was sold, and there 
being ‘ultimately judgment for the present 
plaintiffs in that suit, they brought this action, 
inwhich, after setting out these facts, they aver 
they have suffered —— to the amount of 
$3,854. : 

The defendant pleads die general issue. 
Von vir) (ns) 61 
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ary. Pale ‘The parish judge gave judgment in fa 
of the plaintifis for $600, being the one half | 
, Gannrrvon the price for which the boat was sold. 
ry defendant appealed, and the eppdiioest 


ZacHARIE. 
complained of the judgment, as not allowingge 
sufficient sum in damages. | 

Various grounds of defence have beens “ | 
upin this court. Those which require 
ticular notice, are as follow: 

First, that the seizure was not wrongfi 
made, because the co-defendant in the su it 
attachment, sued the plaintiff in that case, a "1 
judgment was obtained against him. * 

This circumstance, in my opinion, did 
authorize the seizure of the plaintiffs’ sharei 

the boat, nor the suit against them; and fi 
| that seizure and failure to legalize it, by 

judgment, the prifeipal and surety on i 

bond are responsible. | ‘ 

Second, that the boat was sold pe 
lite, on the demand of one of the defendant 

It cannot affect the rights of the plainti 
who, though sued, were never legally befom 
the court below, at whose instance the boil 
was sold. It is enough, that she was dispe el 
of, in an action to which they were not a | 
The sale was.a consequence of the s 


illegally made, strep he plait 






























OF THE STATE OF LOUISIANA. 
jy The third objection is, that at the time the ine 
was made, the. plaintiffs: really owed sa 


je plaintiff, in sequestration. This objection et 
Vil be noticed, afer sho ober are sist ‘ 


‘ posed of di, 
Thefourth ground is, that there i is no evi- 
dence of damage, The record’ shows the 
fis’ interest in one half of the boat has 
| been ‘sold, They, of course, have lost’ the 
4 mie that half, and the evidence pee it 
| to be $600. 
“The fifth objection is, that the bond was not 
shareah reqiifed by law, and that the defendant is 
and {af tly #esponsible for the one half But this 
it, bya gt0imd is quite untenable, for the law’ re- 
on iy) duireda bond before ‘the boat could be séized 
3 or goguestered, and a judicial surety cannot 












ondeatl ‘aay it hes been urged, dhst"divere cred: 
Jainti&) it0ts of the boat intervened in the suit, proved 
y befonl) theiriclaims against the boat, and had their 


he boat “laims allowed, and paid out of the proceeds 
lispe P| ofthe sale. That, consequently, the plaintiffs 
a party, have sustained damage, unless the amount of 
r, their debts are satisfied. But wehave no evi- 

| dence before us, of the existence, or amount 
of these debts, except that which the record 
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ene in the. suit of sequestration presents, and: ag 
the present piointfis were not parties .to i 
Granerson not being legally cited, none of the testime i. 
f selon there taken, can make evidence against them, 9 
The condition of the bond, was in the fol. 
, lowing words: “Whereas the above bounden 
_ Richard. Cochrane, has this. day sued ‘ont.a 
writ of seizure, from the honorable the pag : 
court. of the parish of New-Orleans, agning ; 
the steam boat Leopard, the property of} 
said Garretson, Bowan, Warster and: s 
Smith: Now, therefore, the, condition of ‘this 
obligation is such, that if the said Ri hal 1 
Cochrane shall prosecute his said writ of 4 
seizure with success, and shall pay ea 

damage as the said.Garretson, Bowan, W; 

ster and, Smith. shall: suffer, in case it 
appear, ‘that the said writ of seizure. rg 
wrongfully. ‘sued, then the above obligation ' 
to be void, else. to remain in full force and 
; virtue.” eS edllidil 
It..is. very clear, ihat if the alia either 
prosecuted the writ with effect, or paid the 
damages, that ensued from his wrongfully — 
sueing it out, the bond was discharged. The }‘” 
counsel for the appellee has argued the case, | 
as if the failure to prosecute with success, was 
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conclusive evidence . the. 






























4 gorrect There eds be cases, whey. ane a. 
ia, } __ questration or attachment was ‘most rightfully “,, wh. 
fol. sued out, and yet, from circumstances attend, | 
den ing the progress of the suit, afer it was.com- 
ienced, judgment of non-suit would be given 
ins t the plaintiff In such a case, when 
don. the bond, he ‘ought not to be con- 
i ded by the judgment, and it would be. open — 
: tg him to. show all the grounds, on which he 
rted to this mode of enforcing his rights, 
But, granting to the appellant, i in the present 
the full benefit of this doctrine, he has 
- ‘fered no proof, that the writ of sequestration 
9 ‘was rightfully levied on the property of the 
2 in tiffs, The judgment, reni 
uf im in the first suit, is prima acie evidence 
it was wrongfully s sued out. The presump- 
tion, created by ‘that judgment, has not been 
destroyed ‘by any legal evidence, There is 
no legal proof, the plaintiffs owed him one 
cent, at the time the writ was sued out. The 
testimony, taken in a case where they were not 
cited, cannot be used against them. ‘The cir- 
cumstance of the actiob, being brought by the 


captain of a steam boat, in the employment of 













































“arn the plaintiffs, affords no presumption of theex- | 
istence’of a debt, when the owners lived in _ 
another country, and the officer was running. 9] 


enkiaghed 
"rT As 
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her in this state, on their account. He had 
the means of paying himself, from the pro- 
ceeds of her freight. 

| The impression on my mind is, that the 


suit of the captain, in the first instance, was@ — 
harsh one, and that he and his sureties ‘ought a 
to bear all* the consequences of his not ong 


ceeding in it. He was captain of ‘the boat, “~ 
entrusted by the owners, living in another 
country, with the care and management of ~ 


her, bound by his contract, to run her to the j 
best advantage for their interests, and return 4 
her to them at the place where he received — 


her, unless ‘otherwise directed. Instead. of 
doing this, he. profits by the confidence which 
placed the 
vessel, for a debt due to himself, and sell her, 


At the first sale, she brought upwards of 


$3,000. The purchaser not being able to 
comply with the contract, she was put up at 
auction a second time, at three days notice, 
and then the party, sequestrating: buys her in 
for $1200. Our attachment law has confer- 


red a great privilege on strangers, by permit+ 
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property in his hands, to seize the — ‘ 
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ors, living abroad, when found: in this: state,” 
and it i8 exacting no harsh measure froin 
_ them, to require these laws to be strictly ful- 
~ filled. Tfany case can be less favourable than 
another, it is that of a captain of a'ship or 
boat, attaching, in a foreign port, the property 
which he was to take care of, while in his pos- 
session, and return to the ‘owners, If any 


_ thing'was due, it does not appear, that he ever 


made a demand ofit, before seizing the vessel. 


sel think, the strict law of the case, and its 
" @quity too, in favour of the plaintiffs, and that 


the judgment of the court’ below should be 
afirmed, with costs, 
Maamix, J. The defendant sued, as gu- 


: rety on a bond, for obtaining a writ of seiz- 


ure of a steam boat, pleaded the general 
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| ting them to attach the propérty of their debt- Easter Dist. 


ev’ 


GaRrreTson 
— 


7 semanit: 


issue; there was judgment against him, - 


and he appealed. 
The bond was given, in ‘the case of Coch. 
rane vs. Smith & al. vol. 2, 552, : 
“Cochrane was mastet of a boat, one half 
of which was the property of Smith, and 
the other of the present plaintiffs: he ob- 
tained a writ of seizure (on the bond now 


_sued on) against all the owners. Smith was 


¢ 
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District. served with.a.citation, but the others, being 


absent,. were not. ‘The boat was ocized 
and. Cochrane procured an attorney to be 
appointed. for the latter. Afterwards, on | 
the motion of Smith, and without any ope’ 
sition from the attorney appointed to the 
other defendants, or Cochrane, the sale of : 
the boat was,otdered, and she was accord : 
ingly, sold... The..attorney had obtained — 
sixty days, to.correspond with the absent _ 
defendants, but afterwards, and before the | 
expiration of that delay, he pleaded thee 
general issue. -Smith made default, and | 
judgment was finally given against all thé” 
defendants. The attorney obtained an ape” 
peal, and on showing, that the absent de 
eng, whom he had been appointed to 
represent, had never been cited, and urging 4 
that they were not bound by his plea, a i 
they were ot afférded*the opportunity of ' 
appointing an attorney,. procured the re-” 
versal of the judgment, and brought suit an i 
the bond against the present defendant, the” 
surety of Cochrane. q 
The condition of this instrument is, that i 
if the writ of seizure be prosecuted with | 
success, and the plaintiff’; pay all such dame. 


iy 
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yes’as the defendants ray sustain, in cae 































ybe | jt shall appear the writ of seiztiré Was a 
uae : rey Sonat “ri gata 
On, wrongfully sued out, &e. © Poti: Gannerson 


po | Yam’ of opjnion, that although the ‘Co- Hithoat & 
the pulative and is uséd in* the bond, the ‘dis: 
e of : vat or Was intended by the parties” ‘for, 
s if the writ of séizure was: successfully pro- 
geeuted,’ there”could be no obligation to 
pay damages; ‘and if the ‘damages were 
paid, no claim’ could exist, for thé want oft 
guccessful prosecution of the writ; “and 
that the damages, for which the surety: is 
pound, are ‘those resulting from the writ 
beitig torong fully sued Out. 

° Hiddeed; it is proper, that the surety. for 2 a 
writ of seizure should be protected, if it be 
true} that the’ principal has a: right to the 
writ, for Re i is to pay such damages only, as 
Bes its being wrongfully sued out. 
“In the present case, the plaintiffs admit 
Fon § they were owners of one half of the boat, 
and’ Smith of the bthér—that Cochrane was, 
" with their’ consent, master of her. This 
that latter circumstance establishes, that Coch- 





vith § rane had some claim on them, for his wages, 
| andhad a privilege on that part of the boat. 
He established his claim, with so very mi- 
Vox, vitr. (.8.) 62 
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"Eastern District. nute a diminution, contradictorily 7 BS 


ey. eee 


i; 
BT AL. 


‘ vs. 
ZACHARIE. 


" Smith, as to show, the writ of seizure | 
sued out and prosecuted with success. 
As to the other defendants, the present | 
plaintiffs ; the writ, owing to a technical ob. 
jection, as to matter posterior to the issue 
of the writ, the judgment of the inferior 
court, against the latter, was reversed—go 
that the appellant, to be relieved, must 
show, the writ was not wrongfully sued out, 
So, it is in evidence, that Cochrane was ; 
creditor of all the defendants, as owners of} 
the baat, and as such, might obtain a v it f 
seizure rightfully. It is said, the amoun) 
due by the plaintiffs is not established, tod 
definite amount. We are not ready to say, 
that the surety, on a writ of seizure, is liable 
to damages, if his principal fail in establis 
ing. every item of his claim. It certaiii i" 
suffices, that he had a real claim, and if the 
adverse party complain, that it was 
exaggerated, for the purpose of injuring 
him, he must give some evidence of this. — 


Martnews, J. The difference of opi 
ion, expressed by the judges, who have 
preceded me in this case, makes it neces#| _ 





OF THE STATE OF LOUISIANA, | 
3 gory for me to express mine also. “They gastem 
ith | seem to concur in every thing, except as to ““v 
1! the-evidence required, to show the exist- ©a#3 
gnee of the debt, from the plaintiffs toCoch- 9, % 
rane, on which the seizure and sequestra-— 
tion of the steam boat was obtained. If the 
former, as part owners of the boat, were in: 
debted to the latter,.as master, at the time 
of suing out the writ of seizure, it seems 
tobe agreed, that the writ was not wrong- 
fully obtained, and consequently, the bond, 
1a) givento secure the defendant in that action, 
{} never became obligatory on the surety. 
itof{ .,eoncur in opinion with Judge Martin, 
that, a6 t the evidence of the case shows, the 
plaintiff, i in the writ of seizure, to have been 
master of the boat, at the time he proceeded — 
against the present plaintifls, who were part 
owners, and that it had been -ander his 
aitly | ~™management some time previous, we are 
‘este bound to presume,.that he had: earned 
wages, which were thendue. I do not be- 
lieve, that this presumption is in any man- 
ner disproved, by the eventual success with 
_| which the action, on the writ of seizure, was 
opin- defended; when we recollect, that it was: 
have} finally dismissed, on account of irregulari- 
cco ties in forms of proceeding. 


. 
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E District. It is therefore ordered, adjudged ai i ‘ 
ema creed, that the judgment of the parish coms 
are es be annulled, avoided. and-reverseds ang 
that therg be judgment for, the defendan, 


Zaceanin , ty, 
with.costs in, both courts.|;.. > iia 


Peirce for the plaintiffs McCaleb ‘or 


defendant, ; oem 
Sj Gish i rdak 


eS ime lig 


OLY! > agg}. 
; “MICHOLS vs. HANSE 4 A. ve 


If a party a sty ey from, the some of the first ain 


to go to 
New-York, and 


report himself as Manrin, J. delivéred the’ opinion o ft | 
ready to com- 

angel — in court." * The plaintiff ‘claims’ $4324 90, fa 
- = - debt, ‘and $2000. for damages, silegid 
— st aoe defetidanit’sreceived for him $460 from Dicky 
ages dase Booker’ & Co, who' dinployed ‘him’ as anh 
putting up seid gineeh’ t0'g6 to New-York, to engaze to Bull 
piczo oné ‘or’miore steam engines there, and't 
compere is der their direction, agreed to pay him at” 
overseer, mes rate:'of $120) dollars per'‘month, besides 
man, which is his passage out-and ‘in, and’ ’his’ board wd 
[ps of ne eur. lodging incladed, and-'8156)¢are 'due ‘hii 


neds thet bo besides $60, for half a ‘m@sth’s bn on 
will be guided by 
the defendants, onevof their:boats, | Farther, that he pledg? : 


their claim for eelito theta gteam engine, for sawing plaka 


damages, if the 
work be not per- and scantling, as a security for — ade 





| © of THe stT® OF LouIsIANa. ads 
idedes " yaiices'nadé, and tobe madeito him: That Eestern sain maa 
“ they engaged ‘to ‘keep it in their. possession, irae ae 
but afterwards.took it away} and refused! to- — 
» restore it, although ‘the advaiices they had Hamar bat 
" jnade were refunded’; whereby*hé: has’ sus- ape es BP. 
tained damages to the amount of two.thous- . mankike manner. 
anddollars. Further, that he sold them the 
use of a oe right, in New-York: ‘and 
Louisiana, «:)) fesinoo' 
| 9iThe: Ankendavieafidelith the ssid issue, 
and .preseription.. They filed ant account, 
exhibiting a ‘balance. of about: $6000: due 
them by the. plaintiff, hick they fie in 
-Teponvention, =»), 3 tas 
Phe. district’ judge allowed the first? and 
second items ; the one not being disputed and 
the other proved ; the; third item was also 
admitted. The claim for damages» on: “AC- 
count of the detention. of the pledged 
engine, Was. rejected, as. well. as the de-: 
mand: for the sale of. a patent. right. Che 
defendants’ plea of prescription was not al- 
lowed. Theif claim in reconyention, » for 
moneys advanced, was allowed,;, but, that 
- for,damages, was rejected. Judgment ‘was 
given.for a balance of $604 69,: in favor of 
the plaintiff, and the defendants appealed. 








n; District. 
1830. 


Ne / 
apo 


CASES.IN THE SUPREME COURT 
The counsel for the appellants, urge ¢ 
court erred, disallowing their plea of pre 
scription tothe claim of the appellee, for 


Hanes & a1: work done, and. their own claim in recons _ 


~ ‘ 


vention for;damages, sustained by his wantog 
skill and experience and the unworkmam 
like, manner.in which the ettindl were 
made, wi 
The appellants, contend the appellee’é. 
claim for work and. labor . performed i . 
New-York; in building steam engines, ig 
scribed under the Civil Codey 3499, by pr _ 


which the claims of workmen, labourers, | 


and servants, for their wages, are pre 
ed by the lapise of one year. ‘The appellee’ 
counsel contends, that his client’s claim, wag ” 
that of an overseer, which is’prescribed by : 
three. years. The district judge did not com 
sider the appellee as a workman, or over-) 
seer, but as ant agent ;-and disallowed : 
prescription to his services in New- Yo He 
but allowed it-as to ,his servicés on board of : 
the appellants boat, ‘4 
Damages were denied to the appe i) 
for the injury they sustained from the um 
skilfull and unworkman like manner in whicl if 
the appellee acted in New-York ; on account, 









“> 
| aa 
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re] of his having to, be guided by the directions pester Di 
1 of the appellants, and hence it was to becon- ““VaN~~_ 
ons | . cluded he was not responsible or liable in — Niexous 
ntof damages for the bad execution of the work, Hams= & am 
ami | which must be taken to’be, according to the 
rere | —" directions, | 
©] °“Aecording to the agreement on file, the 
evd § plaintiff undertook to'go to New-York, and 


in § report himself to Capt. Day, as being ready 































pe * ® ® and to attend to the cast- 
ing, erecting and putting the said engine or 
cagines in ‘compleie operation. 

We think the district court erred, in dis- 
oy ‘allowing the plea:of prescription. The plain- 
. ‘ tiff was a workman, and his claim was bar- 
veri red by the lapse of one year. Civil Code, 

i 3499. He was not, as his counsel senor 
ork an overseer. Ib, 30, 3503. 
rd of From the plaintiffs acknowledgment in 

4 his letter, we think it appears his work was 
unskilfully performed, from his want of at- 
tention and skill; and-we do not think that 
the circumstance of the agreement, providing 
that he shoald be guided by the defendants, 





Song 
‘ee 


snpiats : ‘ of the insu ) 
ot pad ficiency ‘ ‘of is workmanship. - Oe 4 


oN iCute ily. 


waters. It is therefore ordered, adjudged ary def 
~ creed, that the judgment of the district, court, 
be avoided, reversed and. annulled ;: and 
the caseremanded for the purpose of acer 
taining the amount of the defendant’s ¢ 

on the reconvention. The plaintiff and : 7 
pellee paying costs in this court. vie 


Preston for the plaintiff, Mc Caleb for the 
defendants. * 


BARKLEY vs. BILLS. 


The witness’s AppgaL from the court of the parish and) 
declarations, in aa 
the absence of city of New-Orleans, 
the party ee is 
sents ° i ‘ a « ee 
nay boswelen - Marri, J. delivered the opinion of thé 
to discredit the eo as) 
former. court, The plaintiff alleges he’ purchased 


from the defendant; a flat-boat of hay, ‘which’ 
the latter afterwards sold to another pers som, 
to his, the plaintifi’s, great damage. | c - 


The general issue was pleaded ; there was 
judgment for’ the defendant, and the plaint fit | 


appealed. . - 





Pa 

















de} ‘declaration of one of the plaintiff's wi : 
‘court “that he, the witness, had received ‘four de® “ata 





and, lars, to swear that the defendant had sold 
ascalil _ his hay to the plaintiff, at'28 dollars per ton 
claim . The evidence was opposed, ‘on the ‘ground 
ad ap, that the witness’s declaration, in the absence 


—— . ofthe plaintiff, was inadmissible. 


i i __», Werdo not think. the judge erred. It is 
r . allowed to give a witness’s declarations in 


evidence, in order to discredit him, and les- 
ae sen the weight of his testimony, . 

‘ hs *~ On the merits, the question. before the in- 
| , ® — ferior court was merely one of facts, and we 
hand » cannot say the judge erred in dismissing it 

| i _. \ It is therefore ordered, adjudged and de- 
fit espe dena indenann of din pe ers 
. De echonm for the plain Conrad for the 






Pb. Wir , , 
“Wou.vur.(x.s) 63 m 


‘ % 4 oe We Seo 
SOs, Bago. 
Fo we By mee ¢ 
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3 Taavary, 1800 HEBERT +s. ESNARD. 


ow 
; oe oil .. Apreat from the court of the fourth dis- , 
_ Eewand. trict, the judge of the second presiding. 


F =o Mantin, J, delivered the opinion ‘of the 


Pret, os = court. ! The petition alleges, that the present 
mode below, 1° defendant lately instituted a suit against the 
eee cont fin the present plaintiff, complaining that he had so 
| indgment given grievously wounded a slave of her’s, the pre- 
4 oe sent defendant's, that he wasabsolutely incu- 
| tained « different rable, and she accordingly claimed $1000 for 
4 the value of the slave, and $500 for the dam- 
ages she had sustained in attempting his cure. 
she recovered $600, which the present plain- 
- tiff has paid and satisfied, whereupon he al- — 
leges he has become the proprietor and own- 
er of the slave, which the artis defendant 
unjustly detains. - 

The answer sets forth the fel judgment 
in bar, and denies thatthe whole sum has 
been paid and satisfied. 

There was a verdict and judgment. 3 
the defendant, and the plaintiff appealed. ~~ 

The plaintiff and appellant, gave as ‘oe 
dence, the defendant’s and appellee’s receipt 
for $200, in negotiable and endorsed notes, © 
received as cash, in full and entire satisfac- 





























His counsel has contended, that ahd 3 
charge and exoneration are equivalent toa full ~ oo 4 





t ig bn Ghigo! fr danagin AS Wig 
J -. suit, and a larger sum having been,.given 
D * ‘by the jury, itis clear that they gave what 
, 7 they deemed the value of the slave and dam- 
» = ages, the payment of which vests the prop- 
,: erty of the slave.on the then defendant. . 
- The appellee’s counsel has urged, that the 
Sa parties to the original suit, have been consid- 
- ered, by the jury, as having restricted the 
- claim to the damages, $200; that although 
- = according to the strict rules of pleading and 
i evidence, their verdict may be -ineorrect, the 
i. district judge might have properly granted 
t fF anew trial,had one been asked ; and as none 
; was asked, judgment was correctly given. 


,. We are of opinion, justice has been done 
il “in the case, and the district judge eould not 





. he could have successfully done 50. 
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"Ear Dict op It is therefore ordered, adyriged and de- 4, 

a oes ‘creed, that the judgment of the district court fl 
Hessen, be affirmed, with costs. aw 


Bidins. 


Labauve for the plaintiff, Burke for the. 


defendant 
® 


GARDINER vs. MARINER'S CHURCH SOCIETY. 


1 Epeal i taken fc Appeat from the court of the first district. 


| delay. the judg- 
| went will be af- Porrer, J. delivered the: opinion: of the 


> firmed, with ten 
j oof cent. dama- court. The plaintiff who was employed as 
: a workman'i in the erection of the church, and © 
who also furnished materials for the building; 
sues the defendants for éxtra work, not com- 
prised in the original contract. . 
The general issue is pleaded, and a demand 
for damages, in consequence, of. the plaintiff 
~ having failed to, perform his contract. _ 
The evidence fully establishes the allega- 
tions in the petition. We can discover no 4 
reasonable cause for this appeal, and conse’, i 
quently the appellee’s claim to have the judg. k : 
ment below confirmed with ten per cent of 
ages must be sustained. 


It is therefore ordered, adjudged and de- 
creed, that the judgment of the district court 
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pesfirmed, with costs; ad’ ten per. Centum z vile 
amages for this frivolous sppeal. oS eS 


G - 
ee for the plaintiff, Christysana ee 
Byfuybin for the defendants. es 


; &s, 
ae 


SAPENET 5 AL. os LE BRITON & AL. 


APPEAL from the court of the Parish al A Te may in- 


ce her hus- 
; kity of New Orleans. bond's. ag 
3 oe ‘to which she 
Maar, J. delivered ‘the opinion of the, eens op a 
Poort. The plaintiff claims a lot of ground, te received ae 


of her paraphernal estate, receiyed by ji neta pet 


et husband from the person who had i in hig one witness only, 


NB it is valid as a 


ands her father’s estate. WF i seshenaiii tos seing privé 

§ She introduced as evidence of her title, a 

‘Potarial act, by which her husband acknow- 

dhe had received the lot as has of the. 
int paraphernal estate. - 

9 The admission of the document was ob- 

7 jected to,on two grounds. 

} 1. Because she was not a party to the act. 
J ei was not attested by two wit- 
one e only having subscribed it. ’ 

Te act was received in evidence, and the 


Plendant’s counsel took a bill of exéep- 
pus. 





Eastern, Distriet 
Januery, 1830, 
7. 


Savawar & a1. ced te ‘show against the husbind’s ¢ | 


CASES IN THE SUPREME COURT 


4. We think the first objection wae 
perly overruled—the document was i 


~~ E 


LxBanrowgat that the husband had received the lot, p 


the plaintiff’s paraphernal estate. . 
2. Ai authentic act is that w 


' eeived by a notary assisted by two wit 


wage ee neact Wak, 
the signature of the notary or of ¢ citball. 
the witnesses, it is a private act « 
proof of its execution does not result 
its inspection. -- ) 
The court erred in receiving the 
ment as an authentic act. Proof al 
execution ought to have been required 
it'was admitted in evidence. 


Iti is therefore ordered, adjudged 
creed, that the judgment of the parish o 
annulled, avoided and reversed, and thea ¥ 
remanded with directions to the p | 
not to receive the acts objected to ine 
as an authentic act—the plaintiff ' ad 4 
lee paying costs in this court. » gy 


H 


i 
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; _ Eastern District” 


ale 


PALFREY 05..KERR § AL. . ; 
aids dis acuri of Dalen teed = “ 
tin kan 


i Mas x, J. delivered. the opinion of the The party, at 
« ‘The defendants, owners of 8 stoam flsime “wm, the 
i resioted the plaintiff's claim for” dam- "ie bost, ire 
vin 8 jfésulting from the master having hited, 497 her se they 
act W it ind, a slave of the plaintiff, aid carried somaaic”* 
the ni ato f the state, by pleading: the insuffi: ~ 
i te petition and the: ‘general i issue, 
re Was @ verdict against them, on the lat- 
7 rjlos; but the cour! gave judgment for them". 
its r frst, being of opinion, that “the Taw of” 
‘gg m is against the plaintiff, that the act of 
oe r was an illicit one, not within: the 





7 his agency, and consequently, the de- 


" hh 


i, the owners, were not responsible.” 
his decision, the plaintiff appealed. 

a fs have two statutes, that have some 

‘on’ this case, 1- Moreau’s Digest, 

Aisi, The first provides, that he who 

po a slave, ‘without the owner’s consent, 

‘ag. pay a, daily compensation, and all dam- 

je; and in case of inability to pay, be im- 

woned, ‘The second, superadds a fine. 

ae: the act is constituted a legal misde- 
anor, for which the offender is liable in 
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Eastern District. damages civiliter, and .condemed to 
ee fine to the state. ‘The district court, th 
; ig fore, did’ not err, in concluding’ thataig(l 
Kink & at. _ present case, “the act of the master W " 
»» illicit, one.” es 
_ But the appellee’s counsel mab | 
7 - epeding, to the former and prene § | 
this state, (322 art. 21 & 2299,) pr 
ame accountable for damages, resu! ing 
- the conduct of their agents, when th “ ; 
have prevented, the act which caused th | 
age, and have not ‘done it; and, in 
sent case, the possibility of the defeni 
to prevent the act. complained of i isn nei 
proved, nor. alleged, aa 
The appellant's counsel: has co : 7 " 
that his client’s claim arises under t he my 
chant or maritime law, “not under: hs. | 
_ civil code, which professes not to exte 
commercial matters, which were. ef r 
regulated by a code of commerce, the fi 
fits of which we donot as yet enjoy 
the new code has recognized parin m hi i 
boats for the carriage of merct 
commercial ones, 2796, 2698. So | Ja 
are to be governed, in commercial. nat 
by the merchant law, as contradisti bi i 








# 
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‘from the municipal law, embodied in whatis. Eastern District s 
‘alled the Louisiana or Civil Code. Mag ogy r ; 
We are: of opinion, that the parts of the Rpsrets 
ft v and former code, which ascertain. the Kran & Ab 
Tiability of principals for, the acts. of their 
7] agents, is not at all controlled by the com- 
i 4 mercial law, and that the plaintiff.cannot re~ 
Fai because he has not shown, that thede- 
se could have prevented the acts, from: 
. the damages they sana: are said to 
have resulted. 






































4, It is therefore cdo adjudged and de- 
“ered, that the judgment of the district court 


be affirmed, with costs. 





+» Slidell for ‘the plaintif, Pristine for the 
Tiiiidinis 


Sie 














the tie \araTAEWS 0s. HEIRS OF DE LARONDE. 


ety from the court of the first district. ater defend. 
Aa ae joined 
ge J. delivered the opinion of the they cannot 
court, This is an action for work and la- ‘er in their 


bour, done on the plantation of the ancestor of _ 
defendants. The general issue, and prescrip- 

tion, are pleaded. The court of the first in- 
Von, vin..(N.s.) 64 


£ 


Fis 
























CASES IN THE SUPREME COURT 
viet. Stance gave judgment for the plain nd 
” the defendants appealed. a 
 Phe'plea’ Of pebocription, dose nos appe 
to.us to‘bé Sustained by the proof, One of 
witnesses swears, the-service of the plaintiff 
continued up to December, 1823; and’¢i 
tion was served, 24th November, 1824, to 





LaRonp. 








3 ie 


for the change, was to obtain ready: 
the testimony of the father; and husband of » 
two of the Tier, ‘The court refused them * 


= 
" 


mony. The defendants excepted. 
The judge did ‘not err, in rejecting the evi. 
dence; as the heirs at’ first pleaded: jointly, 
they were all liable én solido, for the costs, Up 
to the time of séverance, consequently, the 
wife and child of the witness were interested 
in throwing these costs on the Plaintifis, “ 
~*~ On the’ merits, We are unable to say, the — 
‘*”” one Chelalnelae tng OAfnane: ms 4 


y “Ye is daeliliee oeaecuale adjudged and de-" 
creed, that the judgment of the district court 
be afaeuied, with costs. 


pee 3 TSE 


ig 
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_ q Slidell for the plnsidea MoD forthe 
ent oe in OE See 


. ete, % 
ca 








Posten Je Salivated the opinion. af 2 

‘ court, The petitioner claims from the de~ ps 

1] fegdant, administrator of the succession of A. oi as 

‘| D, Tureau, late parish judge of the p of tothe holder. 

i St. James, certain notes of one Val ru- 

‘| dean, which were deposited \in the hands*of 

‘| intestate during his life time, 

» The defendant acknowledged the posses- 

sion of the notes, but averred that they were 

‘| = claimed by the heir of the maker; on an: al- 

legation that payment had been made to Tu- 

| rea, in whose hands they were deposited. 

4 The answer concludes with a prayer thatthe 
heirs of Tureau might be cited to contest 

|] her right with the plaintiff. 

, She appeared, and in her petition, fiiavea 

| the fact of payment having been madé.to 

i Tureau, and prayed that thendte mightbe ~ 

4} delivered upto her. The court below after 
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oe 
vs. 






There is a¢bill of exceptions to the i int 
duction of the evidence of the note to p 
payment. Itis stated in several elementary 
works, that in an action against the make 0 
a note, the indorser is a competent wits m, 
to prove it has been paid. The rule s 
to rest entirely on the authority of 
ofthe English judges sitting at nisi da 
Without questioning its correctness, : | 
we think can ‘be decided on pri | 
‘ciplésyin relation to which, there can bel 
doubt. The notes in the present instang 
were not protested, nor notice given to the n 
dorser of the failure by the maker to di# 
charge them at maturity. The witness thers 
fore had no interest in the question, or t 
cause, and was competent to testify to a sub 
sequent payment of the obligations on which 
his name appeared, Chitty on bills, ed. 182i 
532. , Starkie gn evidence, p. 4, 301. | 

The facts of the case are these. Th 
plaintiff, as representative of an estate in ¢ 
parish of St. James, had a sale made of th 
property belonging to it by the judge of pi 
hates, ‘The conditions of the gale were, 
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Eastern District. bearing testimony decided in her favor, oy 
—" 1880. 4 ‘ 
the plaintiff appealed. ‘4 
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the purchasers should give their note with an Eastern District. 


indorser. ‘The notes when taken, were left rae m = ; 


in the hands of the judge. That gentleman. 


appears to have made a practice of Keeping Barweres. 
ie made at probate sales in his possession, 
é 


pllecting the money when due, and on some 
_ pretence or other, retaining the notes after 
payment was made. In this case when the 
obligations were paid, he said he could not 
Jay his hands on them at the moment, but 
that he would find them at some other time 
and deliver them up. 
We think the judge of probates did not 
err in deciding this case against the plaintiff. 
The payment was legally made to the pos- 
sessor of the notes. The party indebted 
should not suffer by the negligence or mis- 
placed confidence of the owner placing them 
in the hands of an unworthy or faithless agent. 
The general rule is, thatthe production of a 


bill or note indorsed in blank,-is sufficient to 


warrantpaymentto the person who produces it. 
_. There was nothing in the circumstances of 
this case to excite suspicion that the judge 
was not authorized to receive paymient. On 
the contrary the note was payable at his do- 
micil, and it is proved that he was in the 


—— 
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Eastern District. habit of settling successions generally in the : 
yr 1830. . . ee 
parish. As the note was indorsed as surety, — 
“Boon aud the payee had. in fact no interest in it, 4) 
Bainciex. question might perhaps be raised, whethgp, 
it fell within the rule applicable to notes; 
dorsed in blank. But it is unnecessary’ 
examine whether any distinction exists bey 
‘tween the cases, for it is proved that the 

plaintiff declared that ‘the parish judge 
intrusted with the settlement of the estate, © 
and that she sanctioned the collection by him a 
in receiving ead interest for the monies he » 

had collected...” . 
























It is therefore ordered, adjudged and det 
creed, that the judgment of the court of" | 
probates be afirmed, with costs. : 







MONROE vs. Mc MICKEN. 





p fp enction Appeat from the court of the third district, | 

joined, ar ee the judge thereof presiding. ia 

have been plead- 

od to the scton Porter, J. delivered the opinion of the © 
nh answer, pu 

eae papers of 2 court, This case commenced by injunction, ] 

being’ handed - The plaintiff states, that the defendant as cu- 


the clerk and b 


hie endoreed and FE 
fled in nota part POUT of the vacant succession of Taliafero — 


of the record. “Reno, recovered judgment against the peti- ; 
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tioner, Archibald Harelson, and James: Eastern ‘District: 
Cooper, for the sum of $3773 53-100, with gr weg 
per cent interest, from judicial demand, Monon 
whigh judgment was rendered againstthem, McMrcxex. 
ss Bareties of Aaron Bird, who had been 
carator of the estate of Reno. ° That: subse- 
quent to Bird’s obtaining letters of copartner- 
ship, he became insolvent ; but onthe day of 
his*bankruptcy, Reno’s succession was in- | 
debied to the firm of A. & W., Bird, in the 
9§ sum of $11,434 44-100,to the whole of which 
]| sam the sureties of Bird became subrogated 
B ontheday of the failure, by mere operation 
9} oflaw; and that by virtue of this subrogation, ; 
| the dividend of the succession of 'T. Reno, 
duéto the sureties, will be more than suffi- 
® cieatio satisfy the judgment the defendant has 
7 obtained against them. 
‘The petition contains further ieieneds 
i That McMicken, the defendant, has not faith- 
‘Pilly and legally discharged his duties as cu- | 
, Mf Mor, and that there is now a suit pending be- 
_ @ fore the court of'probates to remove him. 
9} That the plaintiff, as agentof Aaron Bird, 
‘ former curator of the succession of Reno, 
_ ‘@paid to the firm of A. & W. Bird, in the years 
1 1822 and 1823, the sum of $3843 44-100 
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Bastérn ‘District which ‘gamn ' was appropriated to the use. of 7 
said firm. ’ ae am 
That since es rendition of: the judg » hel 


»1830.. 
nw 


. 
McMicxen. 


on which the execution now sought to beige Mpir 
joined issued, the plaintiff has paid to one : nd 


Telson, a privileged'creditor, the sum of $10 


: And finally, that since the rendition of th 
judgment, the court of probates of the paris 


, of West Feliciana, has’ ordered a { thet: 


- Thecourt overruled the motion, and 





credit thereon, for the sum of 82774 56-109, pect 
The answer admits: the fact of judgment fo 
having been rendered, and execution issu ; allud 
as charged in the petition, but denies the oth iistay. 
er allegations. therein contained. That, the tion, 
payment to Harelson was not valid. ‘hi 
the. coutt had not authority to liquidate oh " | 
against the estate of Réno, the same’ ein 
within the exclusive jurisdiction of thee 
of probates. ft itt ama 
The cause was submitted a juny m ras 
found for the defendant, and the ¢ 
appealed. . | 
Before the trial was poaiiiestaa 


moved fora ‘continuance on an affi - ore. ju 
a 
 exapnink t] 


Py 


cepted. 3 ‘ -()@iinuar 
; Pavit. 


ent fein ebay whi 
ect, to liquidate the accounts of A. paral 
of the estate of Taliaferro Reno, MeMicxem, , 
ief expressed by the affiant, that he 
90, ec ey. go safely to trial, until sia 
| We » been unable fo diseover ‘the 
me ri | which the inti ‘could have ex 


a€ 


fo profit by the: ‘decision ¢ of the court 
fo Re ies, or how the pendency of the suit 
, luded to in the affidavit, could operate as a 
nthe Asay ofexecution, The petition for’ injane: 
| - leaned states, that the defendant, in 
. paper estate of Reno, 
drecovered judgment against the petitioner, 
nd other sureties of the; former curator, of 
he estate... "The time to haye presented their 
“fe matters in defence, was before that judgment , 
10 It is too late now. Causes 
iid never terminate, if injunctions could 
# execution, and try matters over again 
might, have been offered in defence be= 
iu tl was givens’ We therefore r 
ak the court did not err, in refusing a cons 
ii in ance on the grounds set forth in the affi- 


Pavit. 
Vou. vint. (x.s.) 65 


¥) oe 





gg CASES IN ‘THE SUPREME couR 4 
‘After the juty was sworn, the plainitiidlies 
ved for a continuance, from having ¢ seg aul 
éd that fio answer was filed, nor judg 
Melicxee.  defintt’ taken, to form the contesia 
The court tefused to continue the cai 
this ground, and the plaintiff excepted, s 
Itappears the answer was not endoty 
clerk, as filed, but the evidence no out 
fafied the jadge belaiv, that it had beeil 
eéd among’ thé papers of the cause, & 3 
days before. We think the weight oft 
" jidghce is in favor of that conclusion.” + i 
ting there is no doubt of the fact, the di ut 
- still rettiains, "The 463d article of th 7 
of practice, provides, that “as soon ¢ hae 
swer hasbeen filed in a suit, the clei ork 
sét down the causé on the docket of thet 
in ‘Ordér that it be called in ‘its uma 
: “L fixed for its trial,” 
rom this provision, we think it fo 
dis Cause was irregularly set down forme” 
before the answer was filed. Phe only by 
thén, which can remain in “thie vase 
whether the plaintiff took advantage oft 
jection in proper time. The bill of excepitg” ni 
at its commencement, states, that after sw aa 
ing the jury, the plaintiff moved for a cof 


: 


# 


ay 


*, 
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: gs tit ground But from the 
dio another part of thebill, would &e : : 
aibiul. whether the jury. was not sworn, Mae 
yp allowing the plaintiff sufficient. time 
ah examine the answer,.and see. if the, case 
by na e; “The statement is,as follows: 
4 * e overruling the motion:to,.continue — 
eo sprain moment the court ordered 
ti » be sworn. Gen. Ripley, attorney 
~t ae pp shjected, bonpee he had, not yet 
“i os ne answer; the papers were hand- 
7 m -by the'clerk, and while he was 
a a the paper marked A, defendant's 
ve eal noved toamend the same, by strike 
jabs iatshe word court, and insexting the 
el gapator, which was opposed by-plain- 
vere el, the same not being endorsed, as 
let by. the clerk ; after taking the.testimony 
FB. Co wley and James Turner, she.court | 
esame to befiled.” 
be pint was not bound ‘te weap 
eae It was. not one in the : 
til-handed to the clerk, and endors- - 


draw - the imiplied notice which the 
8 28:t0 the knowledge of the: parties 
nit, of the’ pleadings init The plain- 





Bie x. > ihe teens yorens Oe 


m District, tiff then, as soon as the paper was p 
viet ay 0 i hada right to take sdanage 
ed ‘defect, and ‘the swearing of the jury di 
McMroxem, wave it: If our construction -be colieas 
we think it is, that until the answer r ist 
it isnot apart of the’ record: it follogge | 
“jury were sworn before issue ‘was joi ' ie 
‘the cause must be remanded. wf 
“We are always reluctant to yi¢ F 
technical objections, but we apprehené My - 
‘confusion’ would result, if any ~ Big 
ple was adopted in relation to suc . 
‘Ifpapers can be considered as belonging - 
cause, and the pleadings be made w i 
“party putting them in the bundle ib ia 
endorsement of the ‘clerk; there will bet : 
stant dispute as to the time they are jl Bs 
there, and that which thé law conteiaphig 
appear by record, will daisies Sait Dron 
. in this instance, by parol evidence! Wi 
the safety of suitors will be promoted, a a 
aresure much confusion will ‘be: avoit a 
“ndhering strictly to the rule of ec 


: "them as private, unti regularly Sed 


‘It is therefore ondiged, adjudged al 
creeg, that the judgment of the distring 
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be avoided, reversed and ! 
the cause be remanded to be sh : 
a prices: 6, law, the. appellee ego a 


“2 
" 


s, 


4 





